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January 18, 1989 LB 53, 57, 123, 537-597
LR 8-12

Mr. President, new bill. (LBs 537-538. Read for the first time
by title. See page 268 of the Legislative Journal.)

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: The Chair is pleased to announce that Senator
Jacklyn Smith of Hastings has visiting the legislature today
Dr. Robert Schlock and 20 students from Hastings College,
specifically, psychology and law class, in the east balcony, the
rear balcony. Dr. Schlock, would you and your students please
stand and be recognized by your Legislature. Thank you. We are
pleased to have you visiting with us today. Also under the
north valcony from David City High School, Senator Schmit
announces the following guests, 8 students from David City High
School with their teacher. Would you folks please stand and be
recognized. Thank you for visiting. We are glad to have you.
Mr. Clerk, more bill introductions, please.

CLERK: Mr. President, first of all, your Committee on Urban
Affairs, whose Chair is Senator Hartnett, to whom was referred
LB 53, instructs me to report the same back to the Legislature
with the recommendation that it be advanced to General File;
LB 57 Gerieral File; LB 123 General File, all signed by Senator
Hartnett as Chair of the committee.

Mr. President, new bills. (LBs 539-557 read for the first time
by title. See pages 269-72 the Legislative Journal.)

SENATOR HEFNER PRESIDING

SENATOR HEFNER: Mr. Clerk, do you have some more bills to
introduce?

ASSISTANT CLERK: Yes, I do, Mr. President. (LBs 558-593 read

fer (he first time by title. See pages 273-81 of the
Legislative Journal.)

SENATOR HEFNER: Do you want to read the bills into the record?

CLERK: Yes, Mr. President, thank you. (LBs 594-597 read for
the first time by title. See page 281 of the Legislative
Journal.)

Mr. President, in addition to those items, I have new
resolutions. (Read a brief explanation of LRs 8-12. See
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March 14, 1989 LB 50, 54, 157, 203, 330, 357A, 455
496, 571, 583, 584-586, 597
LR 8-10, 52, 53

nay. Record, Mr. Clerk, please.

CLERK: 25 ayes, 0 nays, Mr. President, on adoption of Senat or
Nel son' s amendnent .

PRESI DENT: The Nel son anendment is advanced. Now...is adopted.
Now we' re on the advancenent of the bill, Senator Nel son.

SENATOR NELSON: Just nove for the advancenent.

PRESI DENT: Thank you. The question is the advancement of the

bill. All  those in favor say aye. Opposed nay. It is
advanced. LB 157.

CLERK: Mr. President, may | read sone itens'?
PRESIDFNT: Yes, please.

CLERK: Mr. President, your Committee on Judiciary, whose Chair
is Senator Chizek, to whom was referred LR 8, instructs me to
report the sane back to the Legislature with the |ecomendation
it be advanced to General File with amendnments, LB 50CGener al
File with amendnents, LB 203 General File with amendnent, LB 330
General File with amendments, LB 455 General File with
amendnents, LB 571 General File with amendnents, LB 586 General
file with amendments, LR 9 indefinitely postponed, [|R10
indefinitely postponed, LB 496 jndefinitely postponed, LB 583
indefinitely postponed, LB 584 indefini tely postponed, LB 585
i ndefinitely postponed, all signed by Senator Chizek as Chair of
the commttee. (See pages 1129-38 of the Legislative Journal.)

Senator Morrissey offers LR 52 congratulating the Falls City

Sacred Heart boys basketball team That will be laid over.
LR 53 is offered by Senators Chizek, Abboud and Beyer
congratulating the MIlard South boys basketball team (See

pages 1138-40 of the Legislative Journal.)
M. President, Senator Wehrbein has amendnents to be printed to

LB 54 and Senator Abboud to LB 597. (See pages 1140-41 of t he
Legi sl ative Journal.)

Mr. President, on LB 157 which is on Select File, the first
order of business are Enroll nment and Revi ew amendnents.

PRESI DENT: Senator Lindsay, please.
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March 14, 1989 LB 182, 340, 432, 483, 5386, 628, 683
714, 733, 779, 783, 785, 786

Judiciary Committee reports LB 182 to General File with
amendments, LB 483 General File with amendments. Those are
signed by Senator Chizek. Revenue Committee reports LB 779
indefinitely postponed, LB 783 indefinitely postponed, LB 785,
LB 786, all indefinitely postponed. Thos= are signed by Senator
Hall as Chair. (See pages 1144-45 of the Legislative Journal.)

I have a Rules Committee report, Mr. President, regarding
proposed rules change offered earlier this session.

Judiciary gives notice of confirmation nearing.

Senator Wesely has amendments to LB 733, Senator Conway to
LB 340 to be printed and Senator Robak to LB 628. (See
pages 1146-47 of the Legislative Journal.)

Mr. President, Senators Landis, Schellpeper, Goodrich and
Barrett would move to raise LB 683 and Senator Wesely would more
to raise LB 432, both those will be laid over.

Senator Kristensen would like to add his name to LB 586 as
co-introducer and Senator Conway to LB 714. (See page 1148 of
the Legislative Journal.) That 1is all that I have,
Mr. President.

SPEAKER BARRETT: Thank you. Senator Wehrbein, would vyou care
to adjourn us?

SENATOR WEHRBEIN: Sure, I can handle this. Mr. Chairman, I
move we adjourn until tomorrow morning at nine o'clock on
March 15.

SPEAKER BARRETT: Thank you. You've heard the motion. Thse in

favor say aye. Opposed nay. Ayes have it, motion carried, we
are adjourned.

A
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April 12, 1989 LB 289, 586

Nebraska and their teacher. wuld you peopl e please stand and
be recognised. Thankyou. W're pleased that you coul d take
the time to visit us this norning. Anything for the record~

CLERK: M. President, Senator Schnit has anmendnents 5, | B 289
to beprinted. (Amendnent printed separately fromthe Journal
and on file in the Bill Roomg) That' s all that | have.

SPEAKER BARRETT:  Thank you. LB 586.

CIERK: M. President, 586 was a bill that was introduced by the

Judiciary Committee and signed by its nenbers. Read title.j
The bill was introduced on January 18 of this yeag, referred to
the Judiciary Conmittee for public hearing. The bill was
advanced to General File. | have conmittee amendments pending

by the Judiciary Commttee, M. President.
SPEAKER BARRETT: Chairman Chizek, for the conmittee anendnents.

SENATOR CHI ZEK: M. Speaker and col | eagues, LB 586 was desi gned
to provide a tenporary solution to the problens of case overl oad
with the Supreme Court. The committee, of course, asyou know
introduced the bill at the request of the court. Asintroduced,
testinmony at t he hearings expressedconcern that the tenporary
sol ution of LB 586 woul d becorme permanent . Consequently , the
conmittee amendnent, onpage 1138 of the Journal, advances the
sunset date in the bill to Decenmber 31, 1990. And | have a
letter fromcChief Justice WIliamHastings, who says that in the
event the masures relating to the appeal s process pass their
final test before the full Legislature I, gnd other members of
the court, have a job to draft satisfactory legislation for a
per manent appeals court, as well as to construct an jnpformative
process to be surethat all people would be aware, because as
this goes on it will require a constitutional anendnent. And

with that, Mr. Speaker, | would ask for adoption of the
amendnent that just noves up the sunset date.

SPEAKER BARRETT:  Thank you, sir. Discussion on tpe committee
anendnent s? Senat or Kristensen.

SENATOR KRI STENSEN: Thank you, M. Speaker and menbers. | rise
to support the comm ttee gpendnent. Basi cal |y what the
anendnent does is, jf you like the bill, you'll |ike the
anmendnent even better. Originally this act is to go to

Decenber 31 of 1991, this would”just move it back opne year to
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Decenber, 1990 thus also cutting the cost for this bill, which

I's not a great amount at any rate. But | would urge the
adoption of the conmittee anmendnent and will speak to the body
on the bill at a later tine.

SPEAKER BARRETT: Thank you. Further discussion? Senator
Chambers.

SENATOR CHAMBERS: Mr. Chai rman and nenbers of the Legislature,
| hate it when he does that. He gives that know ng | ook, the
Qhalr does. But, as he indicated by his look to me, the bi'
I'm opposed to. The anmendnment is all right. The current status
of the bill would cause it to die in 1991. They're going to cut
that back a year, to 1990. So, although the amendnent does not
meke a clean thing out of an unclean thing, it makes it |less
dirty. The bill is not wise froma policy standpoint. Anpd1' Il
go into nore details about that when we get to the bill. pgyt)
think, at this opportunity, | want to get a few comrents jnto
t he record. The court systemin this state, and the Bar
Associ ation, are shot through with the, gp boy, buddy network.
There are no female district judges. There aren't going to be

any anytime soon. There will never be a fenmale menber of the
State Supreme Court. _There has never been a high ranking
official of the Bar Association who is a fenale. So when you

talk about this being a bill to help those old retired judges at
the district and Supreme Court |evel, you ve got a bunch of
crusty, old men who probably were not that capable a5 Jawers,
not that competent as judges, and thank goodness, for all the
litigants who would have to come before them t hey' ve been

retired, and this bill is going to call themout of reéetirenent,
Senator Kristensen, and reinflict themon @e public. To the
Supreme  Court's credit, and probably they anticipated my
reaction, when this group of superannuated former judges
(laughter) get t hrough trying to stunble and funble their way
through a case and arrive at a decision, that decision is not

final, they make a written reconmendati onor hire sonebody to
make it for themto the Supreme Court, gndthe Supreme Court can
accept their reconmendation, or not accept it. So, instead of
cutting out the work of the Suprene Court, it adds another |ayer
of bureaucracy amd gives sone enploynment to these retired
judges, who are probably in their wives' way at home. They
al ways tal k about the founding fathers. \aat about the wi ves of
those founding fathers who had totolerate them? ggthese

judges are in everybody's way. They nmamke a decision, the | oser
does not like it, so the loser petifions the Suprene Court for a
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rehearing. But, before it gets to that point, the Suprene Court
can ook at' the files, the record and the recommendation of this
three-judge panel. T hat is going to take time. Theywant to
get. away fromhaving to nake reviews. They're going to review
the additional documents produced by this additional |evel of
judicial bureaucracy. So instead of having you go fromdistrict
court to the Supreme Court and they make a final decision, you
create an additional |ayer and you pass through that |ayer.
Then what that |ayer does is reviewed by the Supreme Court
itself. Twi ce chewed cud goes through the Supreme Court and
then, if the Suprene Court, because they say they' re so busy, do
a slip-shod job of reviewi ng, and the losing litigant recognizes
that, he or she can nake a notion for a new. ..a rehearing bef~
the Supreme Cou"t. You can prepare a brief in support of i ~r
posi tion. The Suprenme Court nay determ ne that the pane?/ did
not reach a decision that should be a definitive statenment of
the law. And that happened not too |ong ago with reference to a
deci sion one of these panels nade on a nedical nalpractice case.
So the |aw then is Put in a state of uncertainty. You win at
the district court level. The other side appeals.

SPEAKER BARRETT-. One minute.

SENATOR CHANBERS: So you go through this appellate |eyel, and
you wi n again. And the other side, who lost, then files for a
rehearing and you, who have won, have to take anot her step. If
you've hired a |awer, you' ve got to pay that |awer for an
additional bit of work, so it's going to employ l|awyers also,
and they. try to give the inpression that this is designed to
hel p the public and the litigants, but it's really an enpl oynment

bill for retired judges and | awyers. That's not the way it's
presented, but I would |ike those who defend this bill to
counteract what | say and, first of all, showthat it does not
create another step which must, itself, be reviewed by the

Supreme Court and also that it does not require the |itigants,
if they want to get all the way to the Suprene Court, that it
does not require themto hire |awers for an additional step of

work that they must pay for,which is not the case under the
current system But, on this particular amendment, | support
it.

SPEAKER BARRETT: Thank you. Seator Ashford.

SENATOR ASHFORD: On the bill.
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S PEAKER BARRETT: Thank you. Any other discussion?
none, Senator Chizek, would you like'to close on the adoptl on oq
the comm ttee arrendrrent ?

SENATOR CHIZEK: Just very briefly, M. Speaker. | think
everybody understands the apendment changes the sunset date
from..noves it up one year, to Decenmber 31, 1990. Even Senator
Chanbers did not oppose the committee amendnent. | urge your
adoption.

SPEAKER BARRETT: Thankyou. The ques
the comm ttee amendnents to LB 537 (
aye, opposed nay. Reord.

ion is the adoption
ic) Those in favor vote

CLERK: 26 ayes, 0 nays, M. President, on adoption of the
comittee amendnents.

SPEAKER BARRETT: The apendnents are adopt ed. To the bill,
Senator Kristensen, please, to explain the bill.

SENATOR KRISTENSEN: ~ Thank you, Mr. Speakerand colleagues. we
have a real problem in this state right now. We have,

obviously, several of them Byt this bill addresses one that' s
very serious, and that problemis that we have a backl og, I n our

Suprenme Court, of approximately 500 cases. w've been buil ding

up to this backlog since about 1969, and what's happened is that
justice is...can only handle so much. vyoycanonly do so much

with so many nenbers of a court. we have about, oh, 1,100 cases
filed in the Nebraska Supreme Courta year, and rlght now we
handl e pretty close to that anopunt. Those are 0p| nions that are
rendered, things that are reviewed and so on.

backl og that has slowy built up since 1969. BUt e ve 233 e
of handouts that you m ght want to | ook at that %ave een pasg
out to you that show the progression of the backlog in this
state since 1969 and the nunber of 0p| ni ons t hat have been
written by our seven Supreme Court justices have renmi ned about

the same. But it' s the increased nunbers of fijli ngs, it' s a
compl exity of society, it's just the gdded burdens that have
been placed upon our court that have caused backlog. And

consequently, what happens is that you may well wait two years
to have your case decided in the Nebraska Supreme Court, and
that is two long years to decide whether, if vyou wina
plaintiff's case for a car accident, for exanpl e, and vou ere

awarded noney, but the insurance conpany didn't want”to pay you
and they wanted to appeal, you could wait two years before inig
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case is going to be decided. Most of that time is spent
wai ting, waiting on our Suprene Court for our seven justices to
get a handle and to get a look at this case. What this bill
does is it starts to address the problemof the backlog. Tpis

is not a permanent, this is not a long-termsolution, put this
is the best solution of many things that were | ooked atfor a
short-term problemof getting rid of the backlo Next year
you' Il see us in with a permanent court of appeal's. e re going
to study that this summer, we' re going to | ook at those sorts of
things to determne how shoul d we handl e the increased nunbers
of filings in the Nebraska Supreme Court. | want to go briefly
through the bill with you, it allows for an appellant division
of our existing district court. The Supreme Court can call up a
panel of one or nore panels of three active or retired ({jstrict
j udges. And, Senator Chanbers, in response to you,this bill
doesn't mandate, it doesn't authorize, it doesn't do anything
nore with the retired judges than what we' re doing with them
today. It's primarily designed to take care of having (jstrict
judges come in and hear the backlogs. W' re not going to pay
the district judges any nore noney. They' re will ing to take a
sacrific e to do this. They realize that the backlog in the
Supreme Court is as harnful to them at the trial level, as it
isto all of us, and |'mtalking about citizens, people who have
our cases before the Supreme Court.

remenber the tel ephone dere%ul ation bill ﬁ]gtooiljosxg %aosfségat

few years ago?" | think, what, 1986, that's been in the courts
still. That wasafalrly qui ck, sinple trial on a |o of
stipulated facts. We' ve been waiting al nbst twyears to hear

that decision to be rendered because they can't get to it
because of all these other appeals. \wat this will do is bring
the district judges up here to hear the backlog of cases. And
they're going to have those cases assigned to them soyou' re
going to have three district judges, they' re going to have cases
aSSIgned to themthat are a|ready on the back|og’ and the

Supreme Court is going to give'it to them W=re not going to
give themcapital cases, because those are too serious, gand
we' re not goi n? to give t hem cases that talk about
COI"IStItUtIOf‘Ia|Ity o) statutes, because those are i mport ant.

Those are things that the entlreSuprenE Court ought to decide

thensel ves and review. And we' re not going to let them take a
I ook at those things. They' re going to hear argunents, they' re
going to read the briefs and do everything e|se that they do
already nowon an appellate level . They' re going to give their
recomendat i ons back to the full Suprene Court. Then the full

Supreme Court of seven members is going to review those
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deci sions and see if they adopt them I'f they don't like the
deci sion that t hey' ve reached, they're going to havethem
reordered and reheard. |f they approve of them after they' ve

| ooked at everything, the full body of the court will get a
chance to have give and take. They don't have to all agree, g4
majority of the Supreme Court would have to approve that
opinion, and it would be published. Senator Chambers tal ked
about a rehearing. You know right now you've got the

opportunity for rehearing in the Nebraska Supreme Court.
Sonmebody's got to | ose the case, you either win or you | ose.

The judges have to make that final decision. And whoever t he
loser is, obviously, would always file for rehearing, but the
I'sn't true. There are only specific reasons for rehearing,

m stakes made by thecourt, obvious things in the record that
were mistakes. Rehearings don't happen frequently, pecause f
you had a rehearing that happened automaticallyor often the
cases never end. Somebody's got to be the final decision-nmaker,
and that is our Nebraska Suprenme Court. We don't intend this
bill to last forever. we don't want it to last forever. \what
we'd like to do is come up and have a discussion of what a
permanent court of appeals should be, how we are going to handle
the increased numbers of lawsuits in this state. This is not
uni que to us, but we' re drowning right now in the Suprene urt.
It's a shame that we have to wait two years for decisions. And
our Supreme Court, right pow, sets in divisions and those
di vi sions have existing district court judges come up gnd help
themright now They' re acting solely as an appeals court right
now, they don't have the chance tosit down and | ook at the
constitutionality of every case and take a good, long, thorough
| 'ook on things that you and | think is inportant.  Andin
response to Senator Chambers, this is not nbre chewin of the
cud, this is not a lawer.,full lawyers employment%ill what
this is is addressing the problems that we have in {his state,
and t hat is that we have got a backl og, and there is no reason
inthe world that you ought to wait for two years to paye your
case heardwhen it's up there and ready to gC. and. with that
I'd be glad to answer any other questions. I urge the
movement of  this bill onto Select File. Thank you.

SPEAKER BARRETT: Thank you. Notion on the desk, Nr. Clerk.
CLERK: Nr. President, Senator Chambers would move g

indefinitely postpone LB 586. Wuld have the option of | aying
the bill over, Nr. President.
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SPEAKER BARRETT: Senator Kristensen.
SENATOR KRISTENSEN: I1'd like to take it up now, your honor.

SPEAKER BARRETT: Thank you. {Laughter.) Senator Chambers, on
your motion to indefinitely postpone.

SENATOR CHAMBERS: Your honor, members of the Legislature,
(laughter) I would like to ask Senator Kristensen a question,
before I begin.

SPECAKER BARRETT: Senator Kristensen.

SENATOR KRISTENSEN: Did you address me as your honor?

SENATOR CHAMBERS: No, no, 1 addressed the Chair as his horor.
SENATOR KRISTENSEN: Oh, okay.

SENATOR CHAMBERS: You're just a rank and file ordinary person

down here on the ground, like myself. Senator Kristensen, the
honorable Senator Kristensen, ...

SENATOR KRISTENSEN: Thank you.

SENATOR CHAMBERS: -..1s it your opinion that the persons who
would be assigned, whether retired district or Supreme Court
judges, or active district court judges would be competent to
rule on matters of law that would be involved in litigation?

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: Why would they not be allowed to rule on
capital and constitutional matters?

SENATOR KRISTENSEN: Because I think there's an inherent
responsibility for the full Supreme court to hear those most

gravest matters, those being capital cases and constitutionality
cf statutes.

SENATOR CHAMBERS: But there is some sensing that the public

wouldn't feel these people were competent to deal with those,
right?

SENATOR KRISTENSEN: Oh, not at all, because these are the exact
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peopl e that heard themon the trial level,. these are the people
that were conpetent enough to decide the case in the | ower
courts, that have the experience with them These aren't just
people that we pull off the street and have never seen a | awsuit
oran issue of |aw.

SENATOR CHANBERS: And they have been reversed before, haven't
they, on sonme of those cases that you say they have deci ded.

_SENATORKRISTENSENZ There's, obviously, always been reversals
in the Supreme Ccurt.

SENATOR CHANBERS: Whi ch means they were wrong, right?

SENATOR KRI STENSEN: Whi ch means the Suprene Court decided that
the case, for one reason or amother, wasn't right.

SENATOR CHANBERS: But the case didn't do anything on is own
the judges, who decided themand were reversed,ywere found to

have erred or beenwrong in their ultimate conclusion, isn't
that correct'?

SENATOR KRISTENSEN:  That's correct, orit could have been a new
area of |aw that nobody's ever decided before and the judge, g,
the trial level, had to makean initial decision.

SENATOR CHANBERS: A good defense you' re giving for them When
you have to be that ninble it's clear that your case is not very

trying to get to, the Suprenme Court does not have to accept ine
recomrendation of these panels. |s that right or wong?

SENATOR KRISTENSEN: That's right.

SENATOR CHAMBERS: If one of these panels ruled on a capital
case, the Suprene Court could reviewthat.

SENATOR KRISTENSEN: They can' t, by the terms of this bill,
review a capital case.

SENATOR CHANBERS:  No, no, |'msaying, if the panel were j|lowe
to review a capital case, the Supreme Court would not be boun
to accept their reconmendation, the Supreme Court could review
that in as much detail as they chose, couldn't they?

4005



April 12, 1989 LB 586

SENATOR KRISTENSEN: That's right, although that's not what this
bill envisions at all. Yes.

SENATOR CHAMBERS: Exactly. And, if they reviewesd an issue
relating tc the constitutionality of a statute, the Suprenme
Court could review their decision in that case, couldn't they?

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: Now I want to get to the bill as it is
drafted. But, before getting there, would you state the three
steps that a person now would go through in prosecuting an
appeal, you know, the three levels.

SENATOR KRISTENSEN: Okay, do you want me to explain to you from
county court on up, or do you just want take district court?

SENATOR CHAMBERS: Just state what they are.
SENATOR KRISTENSEN: Okay. You have a trial level.
SENATOR CHAMBERS: Okay, one.

SENATOR KRISTENSEN: Okay, you go to trial, and that trial will
either be before a judge or a jury.

SENATOR CHAMBERS: Okay, I just want to know the steps. Okay,
trial court is the first.

SENATOR KRISTENSEN: You have a trial court, depending on which
court you are in you have the right to an appeal, providing you
have the basis for an appeal.

SENATOR CHAMBEKS: And you would appeal to which court?

SENATOR KRISTENSEN: If you start in district court, you could
appeal to the Nebraska Supreme Court.

SENATOR CHAMBERS: Okay. If you started in county court, so

that would be two steps if you started in district court. Now,

if you start in county court, where would ycu appeal to from
county court?

SENATOR KRISTENSEN: You go from county court to district court.
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SENATOR CHAMBERS: That's two. And then from there you go
where?

SENATOR KRISTENSEN: You go to the Supreme Court.
SENATOR CHAMBERS: That's three. Now, under this bill, if a

person started in district court and appealed, and let's say
that this bill is going to be utilized, what would the steps be?

SENATOR KRISTENSEN: The same, you'd go from district court to
the Supreme Court,

SENATOR CHAMBERS: No, not under this bill. If you had this
bill....Okay, well where does the agppellate division come in?
SENATOR KRISTENSEN: The appellate division comes in once you
get to the Supreme Court. You don't have two extra...or you

don't have an extra layer of argument or case filing.

SENATOR CHAMBERS: Okay, but here's what I want to know. You go
to district court first then, if this bill were in place and
it's to be used, that would come in after you've been to
district court for the trial.

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: And this panel ostensibly takes the place of
the Supreme Court reviewing the case.

SENATOR KRISTENSEN: It takes the place of the Supreme Court
hearing the arguments, vreading the briefs. What this court
basically would do would be to look at error courts, mistakes
made at the lower end, like...

SENATOR CHAMBERS: Okay, now let's go before my time runs out.
After this appellate division panel looks at what is appealed
from the district court, they then make a recommendation to the
Supreme Court. Is that true?

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: Under the current state of the law, without
this bill, is there any intermediary between district court and
the Supreme Court which make a recommendation to the Supreme
Court which it may or may not accept?
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SENATOR KRISTENSEN: No.

SENATOR CHAMBERS: So this does become an intermediary between,
or an intermediate step between district court and an ultimate
decision or holding or position by the State Supreme Court.
SENATOR KRISTENSEN: No.

SENATOR CHAMBERS: You say that's not true.

SENATOR KRISTENSEN: That's not true.

SENATOR CHAMBERS: Does the finding of the appellate division
automatically stand? Once they make a finding, does that end

it?

SENATOR KRISTENSEN: I don't think that you understand the
process that they envision here.

SENATOR CHAMBERS: I'm asking you to tell me. When it's gone
through this appellate system does that end it, or is there
something else that occurs? That's not hard to answer.

SENATOR KRISTENSEN: The appellate system is the review by the

Supreme Court. All these people are going to do is hear the
arguments, read the briefs, give a recommendation to the full
Supreme Court. The full Supreme Court will sit and read

everything and basically act as a check.

SENATOR CHAMBERS: Senator Kristensen, that step does not exist
in current law, does it? You go right from district court to
the Supreme Court and they make a decision.

SENATOR KRISTENSEN: Well, but you also remember that you have
division of the Supreme Court...

SENATOR CHAMBERS: That's not what I'm talking about. I'm
talking about...

SENATOR KRISTENSEN: No, but that's similar.
SENATOR CHAMBERS: ...because that doesn't happen in all cases.

SENATOR KRISTENSEN: Well, it does right now.
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SENATOR CHANBERS: Not in all cases.
SENATOR KRISTENSEN:  Not in all cases.
SENATOR CHAMBERS: And they' re getting rid of that.

SENATOR KRISTENSEN:  Yes.

SENATOR CHAMBERS: Thank you, Senator Kristensen. It

difficult for Senator Kristensen to answer the question, gq 'm
going to make assertions and then he canchallenge them ii ne
chooses to, and it will be a matter of recorg. What happens,
and we' Il forget about +t{he county court_ |evel sowe can
elimnate that one step, you appeal fromdistrict court e
Supreme Court . Inst ead of theSuprene Court hearing the case
itself , it will assign it to theseindividuals who are placed on
this panel. They will make the review that currently the
Supreme  Court makes . They will then make a writt en

recommendation to the Supreme Couft, and that is not the way it
goes now. The district court does not make arecommendation to
the Supreme Court. The district court makes a decision ,pdthat

decision is appeal ed. In this case the appellate group il
meke a recomerdation ..o the Supreme Court and the Suprene Court
may, but it doesn't have to, adopt the finding of the. . .the

recomendation of this gppellate division as its position. So
that is a new step, because what the appell ate panel decides is

not autonatically the end of the case. The Suprenme Court still

undertakes a review. So if they' re going tg review the
reconmendations, the files and the records produced py the
appellate division, that is in addition to what has been done
when the district court decision was reviewed. Vhen the
district court currently makes a decisjon, and you appeal it,

the Supreme Court reviews the record of that .gqe they don't
hear it...take new evidence and hear the case over 'again. There

conceivably could be more paperwork generated for the Supreme
Court's decision by |ooking at what ¢thjs appel | ate panel did

than there would have been in the district court case. Tpis is
not going to save time, it's not going to reduce work, it's
going to generate and can additional delays because there is
anot her |evel of straining that nust occur pefore the Sipreme
Court |ooks at the case.

SPEAKER BARRETT:  (One ni nut e.
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SENATOR CHANBERS: Thi s is not an efficient bill. And if it
goes out of exi stence next Decemnber, Decenber of next year,
there will be sone cases that these panels ||l have deci ded.
And i f t hey are COITp' i cated CaseS,maybe the cases won't have
been deci ded by themwhen this thirg goes out of existence. o
the panel is sitting, hearing a case, Decenber cones and t?wey
cease to be. The court is not going to tell them g, don 't
continue the case, we're going to find a way to make you an
ad hoc group and we' Il nake you a division of the Supreme court
and you just keep on deciding the cases as though the Iaw ne"~r
were and as though it were never...it never ceased to

Nr. Chairman, | believe my time probably. ny ten minutes are
up? Okay, |' Il continue afterward.

SPEAKER BARRETT: Thank you. Di scussi on on the motion to
indefinitely postpone'? Senator Crosby, followed by Senator
Korshoj and...proceed.

SENATOR CROSBY: Thank you, Nr. Speaker. |'mnot going to vote
for the | PP motion, and | am going to support ?he %I Il sinply
because | listened to Judge Hastings speak apout it and 1' ve
tried to do sonme research, and 1'd like to at |east see perhaps

whether this concept would work and help t hat backlog in the

Supreme Court. But | do have sonme questions about it. Ang,
believe me, | suppose | could have asked this at breakfast thlis
nmor ni ng, but my husband had other things on his mind and do

hear Supreme Court decisions and that kind of thing at
breakfast, lunch ~and dinner a lot, believe me. Byt | thought
maybe Senator Kristensen could answer just a couple o concerns
that | have. One, to start with, this isnot like the writ of
cessare to the Suprene Court. It doesn't stop any case being
appeal ed to the Nebraska Supreme Court, right?

SENATOR KRISTENSEN:  Yes, exactl y.

tSENATOR CRI(I)SItBY:' dO(aY-_ | ;I'he? are \lfvettalfd ng it for granted that

ese appellate judges wi stop a lot o case in to the

Suprenme Court ? The reason | ask that quest?ong?s? can't see
really howit's going to get rid of that backl og.

SENA OR KRI STENSEN: Senator Crosby, | don't want to take a |qo¢
of your tine...

SENATOR CROSBY: Vel I'"mnot making any big statenent, | ant
the questions answered, so...
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SENATOR KRI STENSEN: ~ Wiat | think is i mportantfor you to
understand is that this isn't designed to deter people from
appeal i ng. You have a right to appeal to the Nebraska Supreme
Court. It isn't like the United States Supreme Court that picks
and chooses what sorts of cases it wants to hear. Every case
will initially go to the Nebraska Supreme Court. The Nebraska

Supreme Court w |l then decide which cases get assigned to thijs
t hree-judge panel of district judges. Morethan likely tmey

willl only assignreasonably sjmpie cases or cases that e
concerning errors that were made down bel ow.

SENATOR CROSBY: Oh, okay.

SENATOR KRISTENSEN: The anount of child support. They aren't
going to be decided major doctrines of | aw, expanding the
constitutionality of our Constitution or of statutes. By |aw
by our Constitution, they can't hear a nurder case or a capitaly

case. So how they're going tq t f the backl i
they' re going to be able to deal wi t% a%e tchaorsee 0casese ?Ea;og alrse
ready to be heard right now, but there just physically isn" t.

SENATOR CROSBY: Um-huh.

SENATOR KRISTENSEN: . ..the body there to..

SENATOR CROSBY: So what they' re trying to do is set sonmewhat a
priority system in a way, as you say, based on gerrors in the

decisions haVing to do wi t h thlngS t hat are not the broad
spectrumof the law or to change 3 |aw, right?

SENATOR KRISTENSEN:  They are going to deal with the matters
that are assigned to themfromthe Supreme Court.

SENATOR CROSBY:  Now you answered...

SENATOR KRISTENSEN: Mpst of those are going to be errors.
SENATOR CROSBY: Now you answered one of mny questions when you
expl ai ned who deci des what goes to the appellate judges. A
| awyer, or whoever is making the appeal, doesn't appeal directly
to those...to that appellate group.

SENATOR KRISTENSEN:  Not at  al | .
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SENATOR CROSBY: Right, they go to the Supreme Court to start
with. Okay, I had one other question. Oh, just quickly, this
would help me a little too, just pretend you're teaching a law
class, on what one or two premises that a case could be appealed
to the Nebraska Supreme Court? Just anything that this
appellate group, that would be helpful.

SENATOR KRISTENSEN: Oh, let's see, a gocd example would
probably be child support, for example.

SENATOR CROSBY: Right.

SENATOR KRISTENSEN: We have a divorce proceeding and the judge
assigns $125 as child support. The father who, we'll assume the
father was assigned to pay child support, he says, that's just
not...that's not right. The guidelines that the Supreme Court
issues for determination of child support says I only should pay
$100.

SENATOR CROSBY: Um-huh, okay.

SENATOR KRISTENSEN: The trial judge says 125.

SENATOR CROSBY: Okay, so...

SENATOR KRISTENSEN: What happens is that's the type of error,
you know, they aren't going to be deciding interspousal
community or...

SENATOR CROSBY: But it does give somebody like that...

SENATOR KRISTENSEN: Right.

SENATOR CROSBY: It still gives somebody like that recourse.

SENATOR KRISTENSEN: Right.

SENATOR CEKOSBY: Right, okay. Well, thank you, Senator
Kristensen. Tha. does clear up some of my concerns about the
bill.

SPEAKER BAERRETT: One minute.

SENATOR CROSBY: And, as I said, I am going to vote against the
kill motion and I'm going to vote for the bill, because I think

4012



April 12, 1989 IB 586

it's a good opportunity for us to see jf something |ike this
woul d work and help themclear up the backlog and actual |y work

toward perhaps an appeal system g pjiddle court s%/_stem Ehat
v >uld eventually take care of sonmething like donmestic problens

~rdivorce cases and so on, which are in somewhat maybe a
separate category. So, thank you.

SPEAKER BARRETT: Senator Korshoj .

SENATOR KORSHOJ: Nr. Speaker and nmenbers, | would |ike to ask a

question of Senator Kristensen, then he can have the ,oqt of ny

time. You keep bringing up the district court judges and it

brings up a subject |'mver¥| interested in.. What is their
a

backlog'? How much work do they ve? It's my understanding
that there arelots and lots of district court judges that can
dr? t,)heir work in a three-hour day. Is there any statistics on
that?

SENATOR KRI STENSEN: Well, I'm npot prepared to give you
statist ics on eachdistrict judge. | think it depends on which
area that he's covering. | would dispute that some of them can

get their work done in a three hour day. A ot of my district
judges spend a good share of their day traveling across a very

broad district, just to get to hear those cases. And they may
spend two hours a day traveling, just to get there and back.
The bottomline question that | think you' re really asking is,

do they have the tine...

SENATOR KORSHOJ: Yeah.

SENATOR KRISTENSEN: ...the real busy ones, do they have the
time to get there? The way this is designed s that they'll
probably take, during the next year and a half, they' |l probably

serve one nmonth during that period of tine to cone down here and
serve. That would be assuming all of themwere asked. They g

don't  have to take the time. The District Judges Associ ation
got together and decided that, yes, we' re willing to magke that

sacrifice and dothat. On a long-termbasis that is not, you
know over the long run we want those people at the trial level,
and we want to keep them there.

SENATOR KORSHQJ: But is there any statistics on what their case
load is?

SENATOR KRISTENSEN: There is, | just don't have themoff the
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top of ny head or at ny hand.

SENATOR KORSHQJ: Okay. Thank you. You can have the rest of ny
tinme, if you want it.

SENATOR KRISTENSEN: Thank you. | think it's inportant for us
to | ook generally at what happens through the Sipreme Court.
You know, everybody in here probably has disagreed with the
ruling of the Nebraska Supreme Court, be it on ag |and values,

be it on...no, not yet, Senator Korshol There is just a i ie
variety of cases that we probably all di sagi ee. Wiat  we're
really looking at is the process. And you know someti mes
justice delayed is justice denied. And Senator Chambers will

snmile from ear to ear about that statement, but that is very
true. We' ve got sone very inportant cases that need to be taken
care of. This isn't the long-termsolution gt all, but this
allows us to get rid of that backl o% that is there. These
peopl e are people who al ready serve on the Suprene Court. You
know, district iUd es, district judge out in Red Cloud, for
exanpl e, gets call in every year to sit with the Nebraska
Supreme Court. And they divide the Nebraska Supreme Court in
hal f and they call that divisions. andone division will have
four Suprene Court justices and one district judge, andthe five
of them hear a case and they' Il make decisions rightnow.

ot her division has three Suprene Court justices and two di strlc?
judges. ~ So right now we're running a systemof bringing

district judges in. What the key is that the entire Nebraska
Supreme Court doesn't get to sit down as a body and review these
cases and tal k about them You know, in a committee, for

exanple, the Government Committee, you know, if the whol e
comm ttee gets a chance to sit down and discuss gz, i ssue t hey

can work through somevery difficult decisions. |f t{nere are
only two or three of themthere, gsonpetines you don't have all

the perspectives, and that is a good exanple.

do is have the full body of the Supreme Court re\wg\}v y:)ﬁe\s/vgnt atng
have some give and take about is this the right direction we
shoul d go, and you need to give themthe time to correctly ake
those decisions. This process, through LB 586, is going to
allow themto get rid of that backi 00, sonext year we can come
in here and tal k about a permanent solution to ncreaseg nunbers
of filings. We don't want to dissuade people from appealing.
If they' ve got a legitimate error, they ought to have their day

at the Supreme Court, and they ought to be given the full due
consideration that they can have:
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SPEAKER BARRETT: One mi nute.

SENATOR KRI STENSEN: . ..and that we have the procedures for. |
guess we' re asking, at this point intinme, tolet's get yid of
that backlog, |et’ work on a permanent solution for how to

handl e the |ncreased numbers of appeals and don't try to deny
people the right to have their dayin front of the Nebraska
Supreme Court. Thankyou.

SPEAKER BARRETT: Senator Noore, would you careto discuss the
notion to indefinitely postpone foll owed by Senators Chanberr
Pirsch, Chizek and Kristensen.

SENATOR NOORE: Yes, Nr. Speaker and menbers. Aag | listened to
Senator Kristensen describe the need for this bill, it's very
simlar to some of the discussions I, myself, had yesterday, on
LB 84. We' re tal king about we need a stopgap approach to deal
with the problem | think, so we can nore directly deal with the
problemin the years to come. Now | guess | need to ask Senator
Kri stensen a question. Now the way you said it, is it the
Judiciary Committee that will be trying to comeup with a
long-term solution to this problemin the interim?

SENATOR KRI STENSEN: That's right, there is a hill up right now,
it's  constitutional Amendment VIII that woul d create an
intermediate court of appeals and that is sonething that's been

advanced out, | believe, by our conmittee that is sitting up
here, but that we want to spend nore of the summer deciding how
best that should operate. There's a lot of options that we

have, and that to nme is the long-termsolution in this state.

SENATOR MOORE: Thel ong-termsolution will probably require a
constitutional anmendnent in '90, is that correct'?

SENATOR KRISTENSEN: Yes.

SENATOR MOORE: Okay, and 586, now | don't believe you actually
tal ked ,about the cost. But do you feel confortable that the
Abill is a fairly accurate assessnment of what it will cost to
implenent this bill?

SENATOR KRISTENSEN: Notas it is in your bill book. Since we
adopted the amendment you can probably cut those costs in half,
that's on the fiscal note in your bill book, because we' re
cutting down by a full year. So we' Il just have a halving of
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those costs.

SENATOR NOORE: Vel |, but | guess that's what my
question...you' re cutting themdown for a full year. But can
we...with the sunset we added in once you...will it be a full
year...it won't be a full quarter because...well, that is
another question I can ask you asfar as the cost. gyt that is
fine, you' ve answered ny question for now. | simply want to say
I ris» to oppose Senator Chambers' gpendment, because | think
it"s a problemwe have to deal with. Hopefully, in the nonths
to come we will try and cone up with a long-term solution we can
put to she voters of the state. | think LB 586...we need to
| ook...ou the funding aspect of it. Byt | don't think we should
kill the bill. I think we can ook at a way to try and come up
with the funding to fundit, sowecan indeed have 4 stopgap
measure to deal with this problem of backlog of cases in he
Supreme Court ~ because we all know one of the very basic
constitutional guarantees s the right to a speedy trial. |

personal |y, think that applies all the way up through the

-.ourts. If you have that trenmendous backlog in the Suprene
Cours, | think we' rereally. . it's not fair to the people of the
State oi Nebraska. We' ve got to find a way to deal with it.
think LB !'i~'6offers a goodinterim solution to dealing with it,
so, thereiore, | oppose Senator Chanbers' motion.

SPEAKER BARRETT:  Thank you. Senator Chambers.

SENATOR CHANBERS:  Nr. Chairnan and members of the | gagisiatur e
M mainly talking to the record, because the |.egislature is
going to rue this day, and | don't expect people to vote for
Kill motion. But | think | will be vindicated in days to comey.
Di strict Judge...Douglas County District Judge Nurphy cane down
and spoke against this idea, mentioning that he, himself, is a
cl ydesdal e, not a race horse, that he has a different system and
met hodol ogy, as do the judges who are trial judges, than those
who sit as appellate judges all the tine. The appellate judges
have the luxury of clerks, libraries, time tosit 509 cogitate
on these issues and discuss themwith their colleagues. “|; 4
diffi cult to make the transition frombeing a trial judge to 4
appel l ate judge when you' re going to be there for just aghort
period of time. So you do not have what you might call the
appel late mentality, sitting, deciding these cases. And I'm
kind of surprised at Senator Crosby, because she had.. .she
didn't  yse the wordexperinent, but that's what we' re talking
about. This is an exper!| nent . Senator Noore correctl y called
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it a stopgap. And who is the guinea pig? The public . Who
stands to |ose by hasty or poor quality legal work? Tne publi
But the Legislature doesn't mind experinenting on the pub? Tcor'
whom we express so muchpretended concern. The judges don't
care, of the Suprenme Court, but some district judges do, and not
all of themlike this idea of bei ng shunted fromplace to pl ace.
But there are going to be some district judges who are going 4
refuse and they' re not going to be conpelled. ggcertain others
are going to have to do that work. If you look at the court
system that would be created under this pijll consider the
appel late I evel that we're talking about, the ‘panel, to

the sane floor as the Supreme Court. But the Supreme Court s
the study, the appellate level is a kitchen court. They' ve got

sone chairs, dinette sets, and they can make do with
have for the short tinme they' re going to be in the kltchen ty
they' re just there to grab a quick snack and get on out, so the

other j udges, who are higher paid and have a greater
responsi bility inposed on them can sit back and take jt easy

and do a lot less work than they're doing now. Some of_ the
cases are not deci ded because we' ve got a sl ofhful Supreme Court

in sone instances. Senator Kristensen, how many panels , at
most, wil |l be sitting at the sametime, under this bill?
SENATOR KRISTENSEN: Under thi s bill there is no limit, jt just

says one or nore panels of three.

SENATOR CHANBERS: Where will the panels sit, if nmore (npan one
is sitting?

SENATOP KRISTENSEN:  You mean logist ical ly?

SENATOR CHAMBERS: Yes. \Where wi theY< be Iocat ed? Where may
they be | ocated, because you or | don no hat. \wnhere may a
panel be assigned to sit, geographically speakl ng?

SENATOR KRISTENSEN: Logistically speaking, | assume in this
bui | di ng somewhere, and probably Harland is the.

SENATOR CHAMBERS: Probably what?

SENATOR KRISTENSEN:  pHarland probably will make some decisi on
where they office.

SENATOR CHAMBERS;  oh, Harland (laughter), and if he can do that
and consult...consulfation with me as a subconmittee space. .|
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mean a member of the Legislature's Executive Space
Conmittee, this may not be such a bad bill because Ia}Elave £

i deas where they ought to be |ocated, based on ¢ pe quality of

work they' Il ‘be doing.  (Laughter.) And I don't think the
flushing sounds will bother them hat much because they can e

in what they say between the flushes. Byt here's what | want to

ask you, in all seriousness, Senator Kristensen. |et's say that

one of t hese appellate panels gets a case which at firs bI ush
doesn't appear as conplex as it turns out to pe and

December...when will this cease to be, Decenber 31st, g

what ever the date, that date comes'? WIl that panel continue tc

handle that case?

SENATOR KRI STENSEN: Not by statute, no.
SENATOR CHAMBERS: W I | they continue to handle it, though, as

a
practical matter?
SENATOR KRISTENSEN:  No, | think that if this thing sunsets,
they' re done.
SENATOR CHAMBERS: So what woul d become of the cases that are
bei ng heard by panels at that tine?
SPEAKER BARRETT: One m nute.
SENATOR KRISTENSEN: | don't have the definitive answer. It''s

i mpression and it would be nmy recommendation that that case
woul d be handl ed by the Nebraska Suprene Court. It's not like

that that date would just comefalling out of the blue gky.
They know far ahead and woul d probably scale down towards the

end, so they wouldn't have a |l ot of cases that would have to be
reheard.

SENATOR CHAMBERS: ~ So, the 1990 deadline neans that we' re rea|ly
tal king about a deadline prior to that, jf we want the work that
these panels do to be conpleted by the deadline, {he statutory
deadline.

SENATOR KRISTENSEN Well, they would probably guit hearing
cases, perhaps, a nonth ahead of time, but t hey woul stil |  be
busy up until that Eerlod of tinme witing reconmendationsgg
finishing up their work, yes

SENATOR CHAMBERS: | f a case is not conpl eted by then, i they
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hurry up to finish and give something over, or would they stop
that and then the whole case go to the Supreme Court, in your
opinion, as it would have had that panel noct looked at it at
allz

SENATOR KRISTENSEN: You know, I think the only good answer for
that is we ought to create it and find out.

SENATOR CHAMBERS: Do what?

SENATOR KRISTENSEN: We ought to create this intermediate court
of appeals and find out the answer to that question, is really
the best response I can give.

SPEAKER BARRETT: Time has expired.

SENATOR CHAMBERS: So, if I want to know whether there is
something in the fire extinguisher over there, I should set this
building on fire. (Laugh.)

SPEAKER BARRETT: Senator Pirsch.

SENATOR PIRSCH: Question.

SPEAKER BARRETT: Question has been called. Do [ see five
hands? I do. Shall debate now cease? Those in favor vote aye,
opposed nay. Shall debate cease? Have you all voted? Please
record.

CLERK: 25 ayes, 4 nays to cease debate, Mr. President.

SPEAKER BARRETT: Debate ceases. Senator Chambers, would you
like to close.

SENATOR CHAMBERS: Mr. Chairman, I have some unexpected
assistance here. I have here a letter from the MNebraska
Psychiatric Association and they say, dear senators, the

Nebraska Psychiatric Society has received the proposed
legislation and wishes to express several concern...oh, this is
a different bill. (L.aughter.) But, see, 1if I were that
appellate panel, I wouldn't have caught the error. Somebody put
it on my desk and I would have gone right through it and 1 would
have issued that to the Supreme Court, and those judges, even
though they...I was a creature of their creation, they'd be
doing with that panel what you guys are doing now to me. They'd
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say, what in heavens name have we put down there® But here's a
serious question, 1 wanted to give Senator Kristensen a chance
to get to his mike. Senator Kristensen, 1've alleged this
session that the Supreme Court judges want to reduce their work
and ask for a salary increase, too. Will this bill reduce the
work of the Supreme Court?

SENATOR KRISTENSEN: No.

SENATOR CHAMBERS: They'll be working just as hard, with this
bill in place, as they are now.

SENATOR KRISTENSEN: It's not like they don't have something
else to do, if they get this. They're still going to be writing
their full load of opinions. All we're doing 1s getting rid of
the backleg, the things that they could never handle before.
They're not going to limit the number of opinions, and they're
not going to write less opinions. This is a catch-up, we've got
to get rid of that backlog.

SENATOR CHAMBERS: So they won't slow down because they have
additional people doing this work that they, themselves, would
have had to do otherwise.

SENATOR KRISTENSEN: If they slow down, the backlog is just
going to get bigger.

SENATOR CHAMBERS: No, I'm not asking an if, I'm...here's the
question I'm asking you, my if. If this bill is passed, it's
your opinion that they will not slow down in their activities as
a result of knowing that they have cthers who are assisting with
the work that they otherwise would have had to do alone?

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: They will slow down?

SENATOR KRISTENSEN: No, they will not slow down.

SENATOR CHAMBERS: Oh. Do you think the judges partake of the
same human nature that the rest of us mortals do?

SENATOR KRISTENSEN: Just by the fact that you're a judge or a
lawyer or a plumber or anybody...
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SENATOR CHAMBERS:  No, as a human being.

SENATOR KRISTENSEN:  As a human bei ng, doesn't mean that you're
not prone to make good faith nistakes, po.

SENATOR CHAMBERS: |s there a tendency among human beings to
slack up on the work that they do, if the opportunity présents
itself, or are judges a special breed who are not gaff|jcted by
that tendency?

SENATOR KRISTENSEN: Are you asking me would I like to take a
coupl e days off, if | had a chance? Senator Chambers, they're
not going to reduce the amount of work they do. Tpose people
are dedicated people.

SENATOR CHAMBERS: Okay, because ny tinme. have you heard of an
inst.. .of a situation that has grown up in certain locations
where at |east a judge and in sonme cases sone judges were taking
S0 nuch vacation time that the Supreme Court revi ewed the

situation and they' re going to set sonme rules as to how much
vacation tinme a judge can take? Aare

{ , you fam liar with that, if
you're not, then | don't want to be argunentative.
SENATOR KRISTENSEN: | don't have any of the specifics. |'m not

well versed in that area.

SENATOR CHAMBERS: Have you heard of such a situation arising,
recently?

SENATOR KRISTENSEN: I've heard of all egations.

SENATOR CHAMBERS:  Okay. And are they allegations sufficientl
strong that the Suprem%/ Court is Iookiyng intgo this situation’.gl y

SENATOR KRISTENSEN: I can't tell you what they're officially
doing, Senator, no.

SENATOR CHAMBERS:  Thank you. Menbers of the Legislature, we do
have judges that are slacking up, slacking off, and not doing

the workthey shoulddo. And it would be a natural thing, just
as when sone senators get a very capable staff person ;5 ‘turn

more work over to that staff person. |f you' re speaking about
yourself, you call it, and this is what the judges \gouqd say,
we're del egating authority. But, if you' re being realistic and
paying their salary, you'd say, no, you' re passing the buck. So
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there are always two ways to address the same thing.  And
dependi ng on whether you're an advocate or an opponent, you put
a good face onit...

SPEAKER BARRETT: One m nute.

SENATOR CHAMBERS: ...or,in this case, I, as an opponent, ut
an objective face on it. \When you go ahead and pass this bill,
and 1990 cones, and they show you the need for another appellate
division, and its backl og gets heavy and they still are going to
have sone of theirs going to the Supreme Court, then vyou're
going to need nore judges for that appellate division. Andthat
nmeans additional salary, additional money into the j udges’

re_ti rement system addi tional packl ogs, additional cases not
being decided and you' re on the roller coaster with that, |ike

you' reon the roller coaster with the salary increases. You
were told when you tied all those judges' s3laries t oget her that
you woul dn't be confronting what we' re confronting nOW. pgefore

one set of raises have even taken effect, they' re comng in r
very high raises. So now give themthis tenporary appelsate
division, as you call it, and before 1990...December of 1990
comes somebody is going to be inhere with a bill to wi pe out

t hat deadline. ..

S PEAKER BARRETT: Time.

SENATOR CHANBERS: ...and they're going to get you to \ine out
t he deadline the same way they get you to put this thing in
place in the first place. They need those extra judges, they' Il
say.

SPEAKER BARRETT: Thankyou. You've heard the closing. The

uestion is the indefinite postponenent of LB 586." Tngse in
avo” of that notion vote aye, opposed nay. Haveyou all voted?

SENATOR CHANBERS: Nr. Chairman.
SPEAKER BARRETT: Senator Chambers.

SENATOR CHAMBERS: | can really take it, but even | can read the
lights on the board, so you can call the vote.

SPEAKER BARRETT: Record, Nr. Clerk.

CIERK: 3 ayes, 22 nays, Nr. President, on the nption to
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i ndefinitely postpone.

SPEAKER BARRETT: Notion fails. Back to the discussion on 586
and its possible advancenment. genator Chizek.

SENATOR CHIZEK: Nr. Speaker, colleagues, when the bpijll was
brought to the cbnmmittee there were a nunber of us that had sone
concerns. W felt that the amendment that we had adopted

earlier dealt with sone of the concerns that some of the nenbers
expressed. There were some concerns expressed by, obviously,
somre of the district court judges. Senator  Chambershad
mentioned one. |'mnot sure that | would describe the court
crusty, "codgey" individuals. But | can tell you that we have a
problem and Senator Chanmbers says seven of them | have
oftentimes heard as...nmenbers of the <court referred to as
anchored angels. | somewhat disagree with that also, Senator
Chambers. Bu we have a backlog, we have a problem t hat needs
to be addressed. This is a tenmporary solution. | think the
conmmittee, in good conscience, tried to deal with the problem
tnat exi sts. You can pick holesinthe procedure, in this
tenporary solution, if you want. | certainly disagree with some
of the opinions that come fromthe district court and some from
the Supreme Court, but that's not what my support of this
particular piece of |egislation is about. It's not whether I
agree or disagree with opinions, it's not whether | agree or
di sagree when a judge sends a minor to the Penitentiary in this
state, that's not what it's about. It's about a problemwith
500 cases of backlog and the people that suffer are the eople
that are going to the Suprenme Court in this state, that's B\ho s

suffering. And | think that this particular piece of
legislation will help deal with the backlog, and bear in mnd
It's  a tenporary sol ution. So | would ask that you recognize
what the problemis. | don't sit in the court day "in and day
out . I can't tell you how hard they work. | can tell you that
facts and figures that I' ve seen don't |jg, and we've ot a
problem and this bill addresses the problemand | WOU?d urge

your support of the bill.
SPEAKER BARRETT: Senator Kristensen.

SENATOR KRISTENSEN: Thank you. | think it's inmportant for g
to | ook at what the backlog really does right now. Qur Supreme
Court, if you look at the handout here  hat has a coupl e of
different graphs on it, you' Il see nunbers of opinions. Andour
court right now is issuing, oh, we're about two years behind.
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If we would wite nunbers of opinions per judge, we're probably
writing somewhere around 400, 500 opinions a year. Were

seriously behind in a backl og. f we don't take care of is
backl og, we' re not going to be able to address any ot her protbq em

that we have in the Suprerre Court. W are go| ng to be in, next
year, talking about a pernanent, intermediate court of gppeals.
I think that is when the real issue and debate ought to be, do
we need nore judges, do we need to do certain things to restrict

the nunber of appeal s. I happen to don't think we shouldn
restrict the number of appeals, because it's a reflection
society and the problens that society is having. And this

nmorning sometimes you want the forumso you can vent your anger
at the Suprene Court or at judges that you don't like, and maybe
that is a good exercise for the body to do. But | would urge
you to advance this bill on, it's a necessary bill and it's one
that is desperately needed, not by judges, notby lawyers, but
by the people who are waiting two years to get "a decision. vygy
know, two years is an awful long tine to wait to see if vyou're
going to get your check when you' ve been injured. Twoyears is

an awful long tine to find out if a bill that we pass jn this
body is constitutional before it can take place. Two years is
an awful long tine for people whose very |jyes depend on the

deci sion of the Suprene Court. Andyou may say, look, you know,
I'm not the person that's before the Supreme Court, but you
know, quite frankly, all of us are there every day because they
have far-reaching decisions on everything we do in here, eyery
aspect of your business or your profession is djctated in one
manner or another by theSupreme Court. And I'd urge ~ outo
advance this bill.

SPEAKER BARRETT: Thank you. Before recognizing Senator
Bernard-Stevens for additional discussion, Senator Conway is
announci ng 'sone guests in the north balcony, 31 ¢5,rth graders
from Homer Community School with their teacher. wsuld you fol ks
ﬁlease stand and be recognized. Thank you, we're pleased to
ave you with us. Senator Bernard-Stevens,” followed by Senators
Chanbers, Schmt and Wehrbein.

SENATOR BERNARD-STEVENS:  Thank you, Nr. Speaker, nenbers of the
body. | just wanted to express’a couple of thoughts | think

more for the record than anything el se, and possibly Senator
Chanmbers or Senator Kristensen can respond on their time, if
they so desire. | | ook at the statements and the information
thai has been given to us on the backlog of the gypreme Court.
I look at the...l talk with people on the floor and people say
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the backlog is terrible, Senator Kristensen inforns ne (phat at
some point...at this point jt takes anywhere from20 to 24

nonths for a case to be heard on the Supreme Court, andthat is
too | ong. And | hear all of those things and people will say,
yes, we need to do sonething we have to do sopet hing. And |

agree, we need to do sonething. The problem | have with LB 586
is I'mnot sure that again we' re not being put into 4 position

where, yes, we need to do something. This is the only thing we
have, therefore, it's either this or not hi ng. And so the
Legislature will once again do, aswe'vedonein the past, wil'Le
we need to do something, this is all we' ve got, we'll pass ¢

even though this bill may not actually solve the problem it nay
in fact create a larger problem And | think we should | ook at
it very closely. The question that | have in ny mnd on 586 Is
sone of the areas Senator Chanbers touched on earlier, is | have
a sneaki ng suspicion that we may be approaching the problem from
the wrongend. We have an increase in cases being appealed.
W' re not solving that problem we' re not trying to reduce those
particular cases, necessarily. Those appeals will go on, and
people want to have their day in c.urt in the Supreme Court.
They want to have that final decision. Senator Kristensen is
absolutely right, we do not have the right, nor should we take
their day in the Suprene Court, if they so desire. Ny concern
comes with the person or the individual or the entity that is
trying to win a case and they do not have proper fungs, they do
not have the adequate financial resources and they' re competing
against a foe, if you wish, that does. \wat we're doi ng.in this

particular case is setting up an intermediate type of Situation
where a decision will be. . or, excuse me, a recommendation i

be made and that recommendation, even if it favored the
individual with less funds, with less financial funds, it still

woul d be appealed to the Supreme Court. and| fail to see, at
this particular point, howthis interim procedure

A . will correct
t hat . I also foresee a possibility that if the Judiciary
Conmittee, and if Senator Kristensen and others conme up with a
bili, a long-term solid reformon reducing the case log, if
it's another internediate court, | suspect we fmay have the “g5me
probl em | suspect that what we' |l have is the sane nunber of

courts or cases being appeal ed, but now since e have another
case, another court that is going to be able toehel p reduce the

case load, it may, in fact, encourage nore people to appeal even
further. So we may have an additional nunber of appeals and

still have the same problem but now we have two areas that are
being backlogged. |do have some serious concerns ypon...about
that particular matter. The other concern that | have is the
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time period. If it, in fact, takes the Supreme Court, gnce they

begin a case, a perlod of tlme a long period of tinme, how |ong,

the question has not been asked in the body, howlong woul d it

take this internmedi ate process, this tenporary process, how | ong
woul d it take for these district court judges to study

to analyse the <case thoroughly, to have enough |nforrrat|on ét
their fingertips and at their d|sposa| to make a reasonable
deci si on? How long will that take? |f jt, in fact, takes a
good, long period of time, will they, in fact, be able 5 phave
that significant an inpact on the backl og cases.

SPEAKER BARRETT: One m nute.

SENATOR BERNARD-STEVENS: .in the very short peri od of tine
that we're giving them unti| December of . 19 until it' s
sunsetted? I suspect what m ght happen is that i'n many cases
t he sunset that we have in Decenber, 1991, may not be a sunset,
it sinply may be renoved and we' |l have thi's di scussi on, how can
we have a sunset while we haven't conme to a concl usi on yet of
how to solve the problemand we still have a back '\%/
concern is that 586 will not necessarily solve the prob ‘em t ha

we would all like to do. admy concern is also that, the
Legislature will support the measure because it's the only one

in town wthout deciding whether or not the only neasure in town
will, in fact, solve the problemwe want to do. Thank you.

SPEAKER BARRETT: Senator Chambers.

SENATOR CHAMBERS: Nr . Chai rman and nenbers of the Legislature,

I"'mnot going to try to keep this bill from getting a vote
today. And after |listening to the body, theytev\%m ng to
support the bill because Judge Hastings wants it, then

salary increase come yp he wants that, too, .so maybe | won t
spin ny wheels on that one and just let you go in and give inhem
what they want. But it's kind of interesting that this
Legislature is of a fram of mind to say that if certain
responsibilities are g'ven to an individual, agndhe doesn't do

his job, you give himnmore people to do the wor k he's posed
to do, that's the incentive not to get down and do what tﬁey re
supposed to do. Nothing in this bil tells us what criteria

will be used to select these judges, other than that they may be
retired or they may be active;maybe fromthe district court,

maybe retired Suprene Court judges. Senator Chisek did make a
Ereudi an slip, he nentl oned the problens that exist in the tSuft

system and he said "people who suffer are those who go to the
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Suprene Court". And, Senator Chizek, | agree, those who gyffer
are those who go tO t he Supreme Court. Now, if these Judges can
have theirwor'k reduced, and that's what's going to happen, zpg
then they can al so get a substantial salary increase, | say nore
power to them That's what everybody tries to do in this
society. Minimumeffort,maxinumreturn, so they want to do as
little as possible and be conpensated as nuch as. possible for
it. Senat or Chisek, |'mnot taking my position on this bill
because of the nature of decisions, al though when some judges
came before us | had a chance to expressny views about a
certain opinion they gave. But, if you read through sone of the
Suprene Court decisions, | nean re. " check it for the syntax,
check it for logic, check it for clarity, it's pretty poor
stuff. And maybe they are in a big hurry, and maybe it not
just a |l ack of capability in doing their work, but |t s out
there for everybody to read. And |'m not one of t hose who, just
because somebody puts on a black robe and sits i
that puts themin a position to |ook down orPeverybody e?se
wi Il say that whatever he does is right, that whatever e does
is quality work. That is not the case and you all ought to read
more of these opinions. | don t mean the ones that just relate
to a particular issue that K re interested jp. Wien these
advance sheets cone out, these little gray corn: pooks, as some
peopl e call them or funn¥l books, read them r d them And one
county judge in Nebraska had a Iawyer reading a case to himfrom
that and he said, | ain't going to have the lawread to ne ¢qom
no funny book, didn't even know what an advance sheet was.
Maybe, though, he was more correct in his assessnent tha
(laughter) we arewho are trying to accord a certain anount ?
stature to what comes out of the Suprene Court. This | must
say, not al | of the judgesare lacking in capability. Not all
of themare |acki ng in dedication. But renenber they get to be
judges through a political process. The are filtered through a
nom nating commttee which is conposed of people who were puf on
there for political reasons. That groupcanthen sendthree
names. They send two strikes and 5 pal |, and the ball s
selected, a | ost ball in high weeds, but it's not as bad as a
strike, so you get an inconpetent on the bench as a political
payoff, and these judges are not selected because of their
capabi ity in the law. And there are lawyers on this floor who,
if you can get themaway fromthe mke to ask them about some of
t he experiences they' ve had with some judges, they' |l talk about
themworse than I'mdoing. But remenber, these remarks don't
apply to all the judges, but ny remarks apply to these panels.
And, Senator Chizek, when | used the term ‘“crusty and
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superannuat ed" | was tal king about these retired judges.

SPEAKER BARRETT: One m nute.

SENATOR CHANBERS: ...who don't have anything to do and no way
to make noney. So they're going to inflict themon the public,
that's what | had said. Soyou' re interested inhaving this

experinent, you profess concern for the public because there g
a delay in themhaving their case heard. wuld you rather delay
in having an operation by somebody conpetent, or would you
rather go to an auto mechanic to have your tonsils taken out
because he can take you in at nine o' clock this norning? This

bill is going to nove. The salary increase is going to move,
but | want these things that |'msaying nowin the record. And
I" ve said all that I'"d like to say on this bill, and I'm hoping

that there will not be enough votes to advance it.

SPEAKER BARRETT: Senator Schmit, please.

SENATOR SCHNIT: Nr. President and menbers, | rise in support of
the bill, but | do want to agree with sone of what Senator
Chanbers has indicated here this nmorning. |f there is one word

that has been used nore often this session than any other, |
believe it would be the word tenporary; if not that, it would be
stopgap; if not that, it would be sonmething else to indicate
sonething to take the place of sonething better until we find
the perfect solution. Obviously, we are always |ooking for that
perfect solution. But | would expect that gne of these g s
we' re going to have to have sone sort of an appendage on a |a]yl
that would go into the statute books that says this is
tenporary.  Senator Scotty More's LB611 is going  tobe
tenmporary until we take care of the little problem of foundation
aid and equalization aid, and we wield a club over ourselves ¢q
address the issue fairly and sguarely, aswe oughtto do. And. I
wish you the very best, Senator Scotty, but |' ve been waiting
for that for 20 years and it has not happened yet. And your
hair will be looking Iike mine, |I'mafraid, before you get "that
kind of a situation. |B 84, you re involved with that one also,
alittle stopgap. | don't know yet exactly how you and gengior
Lamb got that deal pulled with Hall and Chi zek, because they're

usual | y sharper dealers than that. (Laughter.) Butyou've got
it rolling, and more power tg you, except that again it's a

tenporary solution until we find gonethi ng el se. LB 739 s
sonewhat of an interim somewhat unexpected return g the
t axpayers because, as | |istened yesterday, no one expected to
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be really raising taxes' with 773 If you didn't expect to rai se
taxas, under 773, you didn't listen to Senator Vard Johnson.

told us we're going to raise the taxes to take care of the needs
of 775 Go back andcheckthe record. \wen | asked him how
much, he said seven to nine mllion. He stood right behind me,
| said, would you believe maybe five or seven tines that nuch?

And he spoke very disparagingly of my remarks. I think it
turned out to be that | wascloser %/o it than he was. \ye also
have IB 89, obviously, a very well|l thought out pjj . But

because we don't seemto want to put the noney into it,ye
going to have to have sonme kind of an interimproposal that wll
be | ess costly so we can 'ease our toe into the water and then
take a little nore bold step next year,jndthen the next year
after that and take care of the responsi bi faity which is ours.
We're going to have. .| suppose we have a tenporary solution to
the College of Pharmacy problem gajthough that may take care of
itself, if we don't do something before long. g just like to
suggest also, | don't believe that the court -is going {5 work
less hours. | believe the court is workingfull timenow.
think they will continue to work full time and | certainly think
that, for whatever reason, for whatever reason, ue need to do
something in that area. It is not the court which creates
cases, we create thosecases. Senator Chambers made it er
clear, as he al ways does, that he's not castigating alll 0¥ txe
judges, none of us would. We believe nbst of the judges are
conpetent. | believe the vast majority are excellent judges. |
think it's inmportant that we recogni ze that performance also can
be tied somewhat to workload. Once an employee works beyond a
certain nunber of hours and works under a certain \oikload the
efficiency does not maintain its usual high standards. Anpgd |
woul d suspect that the court, upon looking back and seeing the
workload that comes.. . that is coming after them nust certainly
feel somewhat frustrated. | don't know, | don't knowif this is
going to work or not. |I' ve not...l'mnot going to suggest.

SPEAKER BARRETT: One m nute.

SENATOR SCHNIT: ...that it's a major_ inprovement. |do suggest
that some individuals here, Senator Chizek, <senator Kristensen
and others are looking at it as a methodvhereby sone of that
workload can be relieved. Byt | just want to caution you that
we need to | ook toward permanent solutions, not temporary
solutions. They need to be permanent whether they g4dress the
court, whether they address property taxes, \hether thevy address
..he incone tax, whether they address the budget or atever they
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address, they need tobe permanent solutions. There is no such

thing as a tenporary statute. W enact a statute into | aw and
it becones a matter of the statutes of the State of Nebraska and

they remain there. W' ve tal ked about tenporary taxes anﬂi nt(P%f

peopl e | augh. So we don't want to get into the same

S1 tuatl on when we addr ess tenf)orary sol uti ons. Temporary
solutions have the force of aw once they are enacted. |f
they' re bad law, they're bad |aw and they' re not made any
better by the fact that we have called themtenporary. gq
SPEAKER BARRETT: Time has expired.

SENATOR SCHMIT: ... with some regret | still think we need
{recorder mal function) the bill. But | would hope that the
committee will | ook toward a permanent sol ution.

SPEAKER BARRETT: Senator Wehrbein.

SENATOR WEHRBEIN: M . President and nenbers, Senator Schmit,
many of your points are well taken. | pelieve it's time to nove

on wWith this issue. One of the standards of oqur society has

been the fact that we can have justice. And | think this is one
of the points that we ought to face here as we face the backl og

that the Supreme Court is facing. I really don't think it
serves any purpose to be nane calling or calling about what' s
been going on, but let's nmove on. These people are not here

defend t hensel ves. It's one of the things | feel kind of tIgad
about. | really don't think that serves any purpose at all. I
think that we would be better served to try to find justice that
is appropriate for all. One of the things that causes
di srespect for our laws, | believe, is the fact that e re not
able to prosecute or to at lea"..t take care of justice as it
properly shoul d be. And backlogging the court system has
contributed to that. I .also think that castigating our people

involved in the court system unnecessarily also serves to |gwer
the respect for our |aws and probably is causing some of the
problenms we're facing in society t oday. So | think it"' s

appropriate that we nove on and attenpt to do sonething, even if
it is only tenporary. Doing nothing anmobunts to a deci Sion, too,

and that' s what perhaps we are doing in manyareas of our
society is doing nothing. | think moving on and worrying apout
whether it's exactly perfect is something that we should perhaps
consider, but | think we ought to bs noving on, doing something
positive, if we have to correct jt, if we have to make it
permanent in time, let's doit, but let's take care of the
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situation as we see it today.

SPEAKER BARRETT: Senator Ashford, please.

SENATOR ASHFORD:  Question.

SPEAKER BARRETT: Question has been called. Five hands? | do.
FSQQSCI)Ird.debate now cease? Thosein favor vote aye, opposed nay.

CLERK: 25 ayes, O nays, M. President, to cease debate.

SPEAKER BARRETT: Debat e ceases. Senator Kristensen, for

closing.

SENATOR KRISTENSEN: Mr. Speaker and colleagues, | amreciate

the opportunity today for some very frank di scussion égout the
the

state of affairs in our judiciary, particularly that in
backlog of the Nebraska Supreme Court. And perhaps there are
some who are confused about the procedure, andI'd be lad to
clear up any of thoseproblens that you may have exagt?y how
this will work. ~But | want to talk to you, basically, in
closing that if we don't do something with the backl og, the
backlog will only get worse, and if it gets worse, the two years
is going to stretch to two and a half years, and then it's goi ng
to stretch to three years, and it's a situation wecan't
tolerate. Through the interim we' re going to be discussing
I ong-term permanent solutions toreally a societal problem 5ng
that's the increased filings and disputes in our courts of |aw,
and ultimately into our appeal system | think Senator Wehrbein
was correct, that we can call names, we can do a lot of thi ngs,
and we can discuss, all of us, that we' ve had good and bad

experiences in the court system | would urge you to advance
this bill on and address the real problemthat we have 5nqthat

is the backlog in our Supreme Court, and to try to alleviate the
problemthat we have of waiting two years for justice to be
given to many of our appellants. Thank you.

SPEAKER BARRETT:  Thank you. The questiorbefore the body is
the advancement of LB 586 to E h RInitial. A|| in favor vote

aye, o';)posed nay. Record vote has beenrequested. Have you all
voted'? Record, please.

CLERK: ~ (Read record vote as found onpage 1657 of the
Legislative Journal.)  32ayes, 2 nays, Mr. President, on the
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advancement of LB 586.
SPEAKER BARRETT: LB 586 is advanced. Anything for the record?
CLERK: Mr. President, your Committee on Judiciary, whose Chair

is Senator Chizek, reports LB 211 to General File, and LB 642 to
General File with amendments, those signed by Senator Chizek. 1

have a proposed rule change offered by Senator Korshoj. That
will be referred to Rules Committee. Senators Bernard-Stevens
and Schimek have amendments to be printed to LB 769. General

Affairs gives notice of confirmation hearing, as does Business
and Labor, those signed by Senators Smith and Coordsen as
Chairs. And new A bill, LB 767A, by Senator Smith. (Read by
title for the first time.) That's all that I have,
Mr. President. (See pages 1657-60 of the Legislative Journal.)

SPEAKER BARRETT: Thank you. Senator Peterson, would you like
to recess us, please.

CENATOR PETERSON: I move, Mr. President, we recess until
one-thirty.

SPEAKER BARRETT: Thank you. You've heard the motion to recess
until one-thirty. Those in faver say aye. Opposed no.
Carried, we're recessed.

RECESS

SPEAKER BARRETT PRESIDING

CLERK: I have a quorum present, Mr. President.

SPEAKER BARRETT: Thank vyou. Anything for the record,
Mr. Clerk?

CLERK: Mr. President, 1 have an Attorney General's Opinion
addressed to Senator Wesely regarding LB 182. That's all that I
have, Mr. President. (See pages 1661-63 of the Legislative
Journal.)

SPEAKER BARRETT: Thank you. Proceeding immediately then to our
General File agenda, 1989 senator priority bills, LB 182.
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LR 75

PRESIDENT NICHOL PRESIDING

PRESIDENT: Ladies and gentlemen, welcome to the George W.
Norris Legislative Chamber. We have with us this morning as our
Chaplain of the day, Reverend Frederick Felger of the Central
Park Congregational - United Church of Christ. Would you
please rise for the invocation this morning.

REVEREND FELGER: (Prayer offered.)

PRESIDENT: Thank you, Reverend Felger, please return to give us
our invocation again. Reverend Felger is in Senator Lynch's
district in Omaha. Roll call, please. Mr. Clerk, please.

CLERK: I have a quorum present, Mr. President.

PRESIDENT: Thank you. Any corrections to the Journal today?
CLERK: No corrections, Mr. President.

PRESIDENT: Any messages, reports or announcements?

CLERK: Mr. President, your Committee on Enrocllment and Review
respectfully reports they have carefully examined and reviewed
LB 575 and recommend that same be placed on Select File,
LB 575A, LB 330 and LB 586 all on Select File. (See
pages 1709-11 of the Legislative Journal.)

Tha last item, Mr. President, I have a report from the
Department of Roads Operation Cash Fund for the period of March,
1989. That is all that I have, Mr. President.

PRESIDENT: Fine, thank you. Before we start Final Reading, a
few days ago you had introduced LR 75 which has to do with
heart disease and cholesterol situation coming up, and since
today is the day that we start the blood pressure and
chclesterol testing, it was felt appropriate that we take up
this LR 75 today rather than wait. Is there any objection? If
not, Mr. Clerk.

CLERK: Mr. President, LR 75 1is found on page 1692 of the
Journal. It was introduced by Senator Wesely. (Read brief
description.) Again, Mr. President, on page 1692 of the
Journal.
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CLERK: 29 ayes, 0 nays, Mr. President, on the advancement of
LB 330.

SPEAKER BARRETT: LB 330 is advanced. LB 586.

CLERK: Mr. President, the first item on 586 are Enrollment and
Review amendments, Senator.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I move the adoption of the
E & R amendments to LB 586.

SPEAKER BARRETT: Shall the E & R amendments to LB 586 be
adopted? All in favor say aye. Opposed no. Carried, they are
adopted.

CLERK: Mr. President, I have nothing furtner on the bill.
SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I move that LB 586 as amended
be advanced to E & R for Engrossing.

SPEAKER BARRETT: The question is the advancement of LB 586.
All in favor say aye. I'm sorry, Senator Chambers.

SENATOR CHAMBERS: Mr. Chairman, 1 just want to say one thing on

this bill and on another bill. I did everything 1 could on
General File to express what I thought was wrong with the bill
and why I didn't think it was wise. It's clear that I'm not
going to be able stop the bill or amend it so I'm not goi:r - %o

attempt to do that. And when the judges' salary bill comes up,
since you all have persuaded me tiat you feel that the judges
are entitled to the consideration that they're seeking this
session, I'm not going to fight them on their salary either. 1
had said that I would, but since the body is in such a collegial
attitude with reference to the judges, their salary bill should
fly right through also, but at least it won't have any
impediments put in its path by me. And with that, I'm not going
to vote for this bill, but I'm not going to try to do anything
to stop it.

SPEAKER BARRETT: Thank you. Any other discussion? 1If not,
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those in favor of the advancenent of the bill say aye. posed
no. Carried, the bill is advanced. LB. .. anyt hing Po the
recordy

CLERK: Nr. President, two itens, amendnents to be printed p
Senator Smith to LB 89 and to LB 280. (See pages 1875-76 of the
Legi sl ative Journal.) That's all that | have, Nr. President

SPEAKER BARRETT: Thankyou, Nr. Clerk, LB 182.

CLERK: M. President, 182 is on Select File. | do have E & R
anendnent s pendi ng, Senator.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LI NDSAY: Nr. President, | nove t he adoption of the
E & R amendnments tn LB 182.

SPEAKER BARRETT: Shall the F. & R amendnents be adopted to
LB 182? Thosein favor sayaye. (pposed no. Carried, they are
adopted.

CLERK: Nr. President, Senator Coordsen would nove to amend pe

bill. Senator, | have your AN1498 before me. Coorcfs n
anendnent appears on pages 1877-78 of the Legislative Journa %

SPEAKER BARRETT: Senator Coordsen.

S ENATOR COORDSEN: Thank you, Nr. Pres| dent, menmbers of

body. Last week, early last week we had a neeting between tﬁe
proponents of the bill, the opponents of the bill, Senator
Wesely and myself were present, and we worked out a series of
amendnents to address the concerns of the opponents to the pjj
and what I'm presenting to you in 1498 then is the result of
that particular neeting. And | 'would direct your attention to a
handout that went out this norning with a two-page expl anation

and then the language of the amendnent. We" |l run quickly
through the two-page explanation with the changes in LB 182 that
will be brought about with the adoption of this amendment.

First is a definitionof costs which shall mean the sumor
equi val ent expended, paid or charged for goods or geryices, or

the contracted or negotiated price. and | would share with you
that if we adopt this amendment there will be 5, amendment to

this amendment to change the |anguage in thatsnmall amount.
Page 2 of the explanation, paragraph 2, wi|| change the standard

4852



April 26, 1989 LB 330, 586, 809, 813, 814

would primarily, well, only affects the interstate construction
wit hin Dougl as County. I know.. .there is |anguage in the bill
urging the departnent to again apply this year. If 1 remember
correctly, last year they applied, | think it was $16 nmillion
and this year | think the ndmber is, | know jt js larger, it
seens to me it is around 30 but that nmay not be exactly right,
but there is language encouraging or concurring jn the
department meking that request the second time, gnd, frankly, if
it does not occur, if the state does not receive those
di scretionary funds, a year fromnow we will have to |look at
t hat issue and make a determination if there is a way and
I ogical nethod in which the state could help accelerate that
program ot her than with those discretionary funds. | have
spoken with Senator Kerrey one day within the |last month and
tal ked about it and he was very interested in trying to assi st
in whatever way he could in that area. so, put the only djrect
relation to those discretionary funds is concurrence, in effect,
in the appropriationpill that the Department of Roads should
proceed with those requests, and | know that is being done.

SENATOR HARTNETT: Thankyou.
SPEAKER BARRETT: Thank you. Senator Hannibal, please.

SENATOR HANNI BAL: M. Speaker, | would move that we recess
until one-thirty.

SPEAKER BARRETT: Thank you. M. Cler k’ anyt hi ng for the
record.

CLERK: M. President, yes, thank you. A series of amendments

to be printed to LB 813. (See pages 1942-46 of the Legislative
Journal.)

Enrol I ment and Review reports LB 330 and LB 586 as correctly
engr ossed. Mr . President, | have an Attorneyeneral's Opinion
addressed to Senator Beyer, Byars, (Re. LB 809) excuse 16  angd
Senat or Bernard- Stevens had amendments to LB 814, M. President,

and that is all that | have. (See pages 1936-46 of the
Legi sl ative Journal.)

SPEAKER BARRETT Th_ank you. You have heard the moti on to
recess until _one-thlrpy. Those in favor say aye. Opposed no.
The ayes have it. Caried. We are recessed. (GaVeI)
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PRESIDENT: LB 574A passes with the emergency clause attached.
LB 575, please.

ASSISTANT CLERK: (Read LB 575 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 575 pass? All
those in favor vote aye, opposed nay. Have you all voted?

Record, Mr. Clerk, please.

ASSISTANT CLERK: (Record vote read. See page 2639 of the
Legislative Journal.) The vote is 40 ayes, 1 nay, 7 present and
not voting, 1 excused and not voting, Mr. President.

PRESIDENT: LB 575 passes. LB 575A.

ASSISTANT CLERK: (Read LB 575A on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 575A pass? All
those in favor vote aye, opposed nay. Have you all voted?
Record, Mr. Clerk, please.

CLERK: (Record vote read. See page 2640 of the Legislative
Journal.) 41 ayes, O nays, 7 present and not voting, 1 excused
and not voting, Mr. President.

PRESIDENT: LB 575A passes. May I introduce a very special
guest of Senator Pirsch. Under the north balcony, we have the
Honorable P.J. Morgan, Mayor-elect of Omaha. Mayor, would vyou

step out so we can see you? Thank you, Mayor, we are honored to
have you in our presence this morning. And congratulations to
you from all of us. LB 586.

CLERK: Mr. President, I have a motion on the desk. Senator
Haberman will move to return the bill for purposes of striking
the enacting clause.

PRESIDENT: Senator Haberman, please.

SENATOR HABERMAN: Mr. President and members of the body, 1
would 1like to bring to your attention some of the facts and
features in 586.

PRESIDENT: Senator Haberman.
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SENATOR HABERNAN: Well, Nr. President, it's alsdchard here to
try and expl ai n sonething when you' ve got half the people pack
there.

PRESI DENT: Woul d you hold up a nonent, please. |ncidentall Y,
| adi es and gentlenmen, we have two fambus guests with Mayor-el ect
P.J. Morgan, _forrrer two senators, Senator Ewene Nahoney and
Senator W I liam Skarda. Woul d you wel cone themto our presence

this nmorning. Thank you. |It's good to have both of Kk
with us this nmorning. Would you hold up just a mr?ent}logengtacc)r

Haberman. Senator Haberman,would you like to proceed now,
please.
SENATOR HABERNAN: Well, Nr. President and nmenbers of the body,

I would like to bring to your attention some of the facts
pertaining to 1B 586. Now 586 is an 18-nonths program that
would cost us $383,000. | would |ike to explain to you what it
is, therefore, the record will show what it is and y |''m goi ng
to vote no. This legislation states that oneor two, possibly
two retired judges will sit as an appellate court for the
district court judges. There are only two that are qualified to
do this. Now those two judges are going todraw a sal ary of
$14,000 the first year, which js fine. They deserve the
$14, 000. But t osupport those judges we' re going to hire two
secretaries, 36,000, two law clerks at 58 000, and two staff
attorneys ~at 67,000. And this is for an 18-nonths program
we' re hiring these people for 18 nonths. So, for the first
year, it's going to cost $264, 000. Then they' re supposed to
travel all over the state and help the district judges. Well
that's | alnost i mpossible in 18 nonths. It's going to take at
| east a couple of nmonths for some of those judges an everybody
to get out to other parts of the state. Now | have been to){d by
Senator Kristensen, whose legislation this is, that this sumer
they' re going to have an interimstudy on how to reate a new
appel l ate court to handl e sone of these problens. g say with
that information that do we really need to start a new program

when it's going to be changed'? Now what |'m |eery of..and
Senatlor Kr i st en_sen says it won't hapPen‘ that this will be
carried on and financed year after year after year. He says

no, that isn't going to happen. 5o what we' re going to do is
these six people that we're hiring, we' re going to fire them jp
18 months. How many of you believe we' re going to do that?
We're going to hire two attorneys, two |aw clerks and two
secretaries and at the end of 18 nonths just let themgo. \we
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aren't going to to that. That only happens in the Legislature
when you lose your chairmanship and you lose two employees, then
we boot them out. It doesn't happen in the courts or in the
court system. They keep these employees. So I wanted to bring
te your attention that this is an 18-months program. It's
supposed to be a temporary program. I am not against the
program but if we're going to put one into place, let's hear the
whole program, what it's going to be, how they're going to
handle it and have the total cost. So, Mr. President, thank you
very much for your time. I withdraw the motion.

PRESIDENT: The motion is withdrawn. Would you read the bill,
please, Mr. Clerk. Please return to your desks, ladies and
gentlemen, so we can continue with Final Reading. Mr. Clerk.

CLERK: (Read LB 586 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been been complied with, the question is, shall LB 386 pass?
All those in favor vote aye, opposed nay. Have you all voted?
Record, Mr. Clerk, please.

CLERK: (Record vote read. See pages 2641-42 of the Legislative
Journal.) 37 ayes, 6 nays, 4 present and not voting, 2 excused
and not voting, Mr. President.

PRESIDENT: LB 586 passes. LB 5864, please.

CLERK: (Read LB 586A on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 586A pass? All
those in favor vote aye, opposed nay. Have you all wvoted?
Record, Mr. Clerk, please.

CLERK: (Record vote read. See page 2642 of the Legislative
Journal.) 37 ayes, 7 nays, 3 present and not voting, 2 excused
and not voting, Mr. President.

PRESIDENT: LB 586A passes. LB 603, please.

CLERK: (Read LB 603 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 603 pass? All
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LB 611A, please.
CLERK: (Read LB 611A ca Final Reading.)
PRESIDENT: Have you all voted? Record, Mr. Clerk, please.

CLERK: (Record vote read as found on pages 2646-47 of the
Legislative Journal.) 35 ayes, 10 nays, 3 present not voting, 1
excused not voting, Mr. President.

PRESIDENT: LB 611A passes. Sena:or Barrett, please.

SPEAKER BARRETT: Thank you, Mr. President and members. I would
like tc suggest that there are another dozen or so bills that
are available to be read on Final. 1'd like to add them to the
list today and if you'd like to make a note of them we'll tack
them on to the end of the current agenda on Final Reading. They
start with LB 137 and LB 137A, LB 211, and LB 215, LE 228, and
LB 352, LB 639, and LB 761, and LB 762, LB 762A, LB 815 and
LB 815A, and LB 817 and LB 817A. Those we can read this

afternoon with a suspension, and I would like to so suggest.
Thank you.

PRESIDENT: Did you want to suggest something about recessing?
SPEAKER BARRETT: I would move we recess until one-thirty.

PRESIDENT: You've heard the motion. All in favor say aye.
Opposed nay. We are recessed till one-thirty. Thank you.

RECESS

PRESIDENT NICHOL PRESIDING
CLERK: Quorum present, Mr. President.

PRESIDENT: Thank you. While the Legislature is in session and
capable of transacting business, 1 propose to sign and do sign,

LB 611, LB 611A, LB 603A, LB 586, LB 586A, LB 603. Let the
record show please that Senator Coordsen had some guests in the
north balcony. There were seven 9th grade students from

Milligan High School in Milligan, Nebraska and the teacher.
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CLERK: (Read LB 739A on Final Reading.)

SPEAKER BARRETT: All provisions of law relative to procedure
having been complied with, the question is, shall LB 739A pass?
All in favor vote aye, opposed nay. Have you all voted?
Record, please.

CLERK: (Read record vote as found on pages 2658-59 of the
Legislative Journal.) 40 ayes, 7 nays, 2 present and not

voting, Mr. President.
SPEAKER BARRETT: LB 739A passes. LB 744.
CLERK: Mr. President, may I read some items for the record?

SPEAKER BARRETT: Proceed.

CLERK: Mr. President, communication from the Governor to the
Clerk. (Read communication regarding LB 84 and LB 84A. See
page 2659 of the Legislative Journal.)

Confirmation report from the General Affairs Committee. Your
Enrolling Clerk has presented to the Governor bills read on
Final Reading this afternoon, Mr. President. That's all that I
have. (Re. LB 586, LB 586A, LB 603, LB 6034, LB 611, LB 611A.)

SPEAKER BARRETT: Thank you. Proceed then to the reading of
LB 744.

CLERK: (Read LB 744 on Final Reading.)

SPEAKER BARRETT: All provisions of law relative to procedure
having been complied with, the question is, shall LB 744 become
law? All in favor vote aye, opposed nay. Have you all voted?
Have you all voted? Senator Withem.

SENATOR WITHEM: Let's do a roll call vote, please.

SPEAKER BARRETT: Thank you. Roll call has been requested.
Members, please check in. Senators Rod Johnson and Byars,
please record vyour presence. Senator Lynch, please. Senator
Warner, please record your presence. Senator Smith. Senator
Byars. Senator Dennis Byars, please, record your presence.
Proceed with the roll call. The question again is the...whether
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case. Our Suprenme Court is made up of seven justices, and our
backlog really started about 1969 and hasreached what _~ fg|t
inthe last couple of years is a crisis situation. Thus. |ast
year we introduced a bill called LB 586. If you' |l remenber, it

was call the band-aid court, and the band-aid court was designed
to tenmporarily address the increasing amount of backlog of
appeal s to the Nebraska Supreme Court. This amendment is the
permanent solution to what we tenporarily did last year. This
is the enabling constitutional act that will allow us to set
an internediate court of appeals, It will be a court not
subservient to the Nebraska Suprene Court, necessarily , but will
be another court of appeals for us to use to ‘address the
backlog. Quite frankly, there is a lot more to the bill. The
comm ttee anmendrments specifically are clarifying. What they do
is clarify that you have a right, an absolute right, to an
appeal to an appellate |evel court,” gjther to the appeal s court
that we are going to be creating or to the Nebraska Suprene
Court. Right now, for exanple, if you were in county _court,
let's say that you had a small dispute of $5,000"with your
nei ghbor, you have the opportunity to appeal that to the

district court, and if you didn't like the decision of the
district court, you have the right to appeal that to the Suprene
Court . These amendnents will just guarantee that you will

always have the right to appeal fromthe district court, gnd
that you won't be cut off at the district court level fqgr YPur
ot

appeal. It also doesa little bit of cleaning up on the ba
| anguage, but the major thrust of the commttee amendments is to
guarantee us at |east one appeal to the appellate level, and |

woul d ask for the adoption of the conmmittee anmendments.

SPEAKER BARRETT: | Thank you. Di scussion on the comittee
amendnment s. Senat or Chanbers.

SENATOR CHANBERS: Nr . Chairman, and menbers of the Legislature,
this is, to ny way of thinking, one of the most serious pj|| s
that has comebefore the Legislature because it deals with the
fundamental right that has always belonged to {phe citizens of
this state ever since there was a court system that was the
right to take an appeal of an issue, whether it involved
crimnal charges or a civil matter, to the State Suprenme Court.
The purpose of this anendnent is to take away that absolute
right and leave it up to the Suprene Court to determ ne whether
it chooses to allow you to appeal a matter to the Supreme Court,
|tse|f The Only t wo exceptions woul d be a Capi t al case,
meaning where the death penalty has peen imposed, or one
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SENATOR KRISTENSEN: Thank you. Last year we had LB 586, which
was a band-aid court. The court was allowed to create an
appellate division from the district bench, and it was we
brought district judges in from across the state to serve on a
panel of three to hear cases and make recommendations to the
Supreme Court on how to decide that. That will terminate in
Lecember of this year.

SENATOR ASHFORD: Has that been implemented?

SENATOR KRISTENSEN: Yes, they have been up and hearing cases
since September.

SENATOR ASHFORD: And currently are those judges sitting in the
division now, are they sitting in...or how are they hearing the
cases currently?

SENATOR KRISTENSEN: They are hearing them in a panel of three.
The Supreme Court has not set in division for some time. They
found that to be not a very good experiment in managing caseload
because they were getting inconsistencies between the various
divisions, so they went back to sitting en banc and then...

SZINATOR ASHFORD: And the court administrator...who makes the
selection on the cases, caseload, whether it will go to this
appellate court or whether it will go to the court as...

SENATOR KRISTENSEN: Under the band-aid approach we have got
right now?

SENATOR ASHFORD: Yeah.

SEIATOR KRISTENSEN: The court makes that decision but it is
screened througn the clerks and through the administrator,
himself, but they take a lcok at those cases and try to decide
which of those are error cases and which are doctrinal cases.

SENATOR ASHFORD: So, which, in effect, are error cases meaning

1f there is a mistake on the record, what do you mean by error
cases?

SENATOR KRISTENSEN: Error cases are those cases where somebody

may complain that my sentence is excessive, and that they didn't
nave any reason to stop my vehicle, or maybe a divorce case
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