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Mr. President, new bill (LBs 537-538. Read for the first time
by title. See page 268 of the I,egislative Journal.)

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: The Chair is pleased to announce that Senator
Jacklyn Smith of Hastings has v i s i t i n g t h e Leg i s l at u r e today
Dr. Rober t Sch l ock and 20 students from Hastings College,
specifically, psychology and law class, in the east b a l c o ny , t h e
r ear b a l c o ny . Dr . Sch l oc k , w ould yo u an d y o u r student s p l e ase
stand and be recognized by your Legislature. Thank you . We ar e
p leased t o h av e you visiting with us today. Also unde r t he
north balcony from David Ci t y Hi gh Sch oo l , Senator Schmit
announces the following guests, 8 students from David City High
School with their teacher. Would you folks please stand an d b e
r ecogni z e d . Thank you for visiting. We are g l a d t o h a v e y ou .
Mr. Clerk, more bill introductions, please.

CLERK: Mr. President, first of all, your Committee on Urb an
Affairs, whose Chair is Senator Hartnett, t o whom was r e f e r r ed
LB 53, instructs me to report the same back t o t h e Legis l a t u r e
with the re commendation that it be advanced to General File;
LB 57 General File; LB 123 General File, all signed by Sen ator

Mr. President, new bills. (LBs 539-557 read for the first time
by title. See pages 269-72 the Legislative Journal.)

Hartnett as Chair of the committee.

i n t r o d u c e ?

SENATOR HEFNER PRESIDING

SENATOR HEFNER: Mr. Cl e r k , d o you h av e some more b i lls to

ASSISTANT CL E RK : Yes, I do, Mr. President. ( LBs 558- 593 r e a d
fcr ~he f i rst t ime by title. See pag es 273-81 of t h e
Legislative Journ i l . )

SENATOR HEFNER: Do you w a n t t o r ead t h e b i l l s i nt o t he record?

CLERK: Yes, Mr. President, thank you. (LBs 594-597 r ea d f o r
the first time by t i t l e . Se e pa ge 28 1 o f t he Leg i s l at i ve
J ourna l . )

Mr. Pr e s i d e n t ,
r esolu t i o n s .

i n add i t i o n t o t h os e i tems, I h av e new
( Read a b r i e f exp l an at i on of L R s 8 - 1 2. Se e

181



March 14, 1 9 89 L B 50, 54 , 1 5 7 , 2 0 3 , 3 30 , 3 5 7A, 4 5 5
4 96, 571, 5 83 , 5 8 4 - 586 , 5 9 7
LR 8-10, 52 , 53

nay. Rec o r d , M r . C l er k , p l ea s e .

C LERK: 25 ay e s, 0 na y s , Mr . P r e s i d e n t , on adoption of Senator
Nelson's amendment.

PRESIDENT: The Nelson amendment is advanced. N ow.. . i s a d o p t e d .
Now we' re on the advancement of the bill, Senator Nelson.

SENATOR NELSON: Just move for the advancement.

PRESIDENT: Thank you. The question is the advancement of t h e
bill. All those in favor say aye. Opposed nay. It is
advanced. LB 157 .

C LERK: M r . Pr es i d e n t , may I read some items'?

P RESIDFNT: Y e s , p l ea s e .

CLERK: Mr. President, your Committee on Judiciary, whose C h a ir
is Senator Chizek, to whom was referred LR 8, instructs me to
report the same back to the Legislature with the recommendation
it be advanced to General File with amendments, LB 50 General
File with amendments, LB 203 General File with amendment, LB 330
General File with amendments, LB 455 Ge neral File with
amendments, LB 571 General File with amendments, LB 586 General
file with amendments, LR 9 indefinitely postponed, LR 10
indefinitely postponed, LB 496 indefinitely postponed, LB 583
indefinitely postponed, LB 584 i ndef i n i t e l y po st po n e d , LB 585
indefinitely postponed, all signed by Senator Chizek as Chair of
the committee. (See pages 1129-38 of the Legislative Journal.)

Senator Morrissey offers LR 52 congratulating the Falls City
Sacred Heart boys basketball team. That wi l l b e l a i d ov er .
LR 53 i s of f e r ed b y S e n a t o r s Ch i ze k , Abb o u d and Beyer
congratulating the Millard South boys basketball team. (See
pages 1138-40 of the Legislative Journal.)

Mr. President, Senator Wehrbein has amendments to be printed to
L B 54 and Senato r Abboud t o L B 5 9 7 . ( See pages 1140 -4 1 o f t he
Legislative Journal.)

Mr. Pr e s i d e n t , on LB 157 which is on Select File, the first
order of business are Enrollment and Review amendments.

PRESIDENT: Senator Lindsay, please.
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N arch 14 , 198 9 LB 182, 3 4 0 , 4 3 2, 4 83 , 586 , 62 8, 68 3
714, 7 33 , 77 9 , 78 3 , 78 5 , 78 6

Judiciary Committee rep orts LB 182 t o Gene r a l F i l e with
amendments, LB 483 General File with amendments. Those are
s igned b y Sen at o r Ch i z ek . Revenue Committee reports LB 779
indefinitely postponed, " B 783 indefinitely postponed, LB 785 ,
LB 786, all indefinitely postponed. Thos ar e s i g n e d by Sen a t o r
Hal l a s Ch ai r . ( See pages 1 1 4 4 - 4 5 o f t h e Leg i s l at i ve Jou r n a l . )

I have a Rul e s Co mmittee report, Mr. President, regarding
proposed rules change offered earlier this s essi o n .

Judiciary gives notice of confirmation ' . eari n g .

S enator Wesely has amendments t o LB 733 , Sen at o r Conway to
LB 340 to b e p rinted and Sen ator Robak t o LB 6 28 . (See
pages 1 1 4 6 - 4 7 of t h e Leg i s l a t i v e J ou r na l . )

Nr. President, Senators L andis, Schellpeper, Good rich and
Barrett would move to raise LB 683 and Senator Wesely would more
to ra i s e LB 4 32 , b ot h t h os e wi l l be l a i d ov er .

S enator K ristensen w ould like to add hi s name to LB 586 as
c o- i n t r od u c e r and Sena t o r C o n way t o LB 714 . ( See page 1 1 4 8 o f
t he Leg i s l a =i v e J ou r n a l . ) That i s a ll th at I have,

SPEAKER BARRETT: Th a nk y ou . Senator Wehr b e . n , w o u ld you care
t o ad j o u r n u s ?

SENATOR WEHRBEIN : Su r e , I can handle thzs. Nr. Chairman, I
move we adjourn u n til to morrow morning a t ni n e o ' clock on

Mr. Pr e s i den t .

N arch 1 5 .

SPEAKER BARRETT: Th a n k y ou . You' ve h e a r d t he motion. Th se in
favor say ay e . Opp o sed n ay . Ayes have it, motion carried, we
a re a d j o u r n e d .

i ~
I

Sandy R n
c­Proofe d by :
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Nebraska an d t he i r te ac h er. Would you people please stand and
be r e cognised. Tha n k you. We' re pleased that you could take
the time to visit us this morning. Anything for the record~

CLERK: Mr. President, Senator Schmit has amendments t o L B 2 8 9
to b e p r i n t ed . (Amendment printed separately from the Journal
and on file in the Bill Room.) That' s all that I have.

SPEAKER BARRETT: Thank you. LB 586 .

CIERK: Mr. President, 586 was a bill that was introduced by the
Judiciary Committee and signed by its members. (Read t i t l e . j
The bill was introduced on January 18 of this year, r eferred t o
the Judiciary Committee for public h earing. The b il l was
advanced to General File. I have committee amendments pending
by the Judiciary Committee, Mr. President.

SPEAKER BARRETT: Chairman Chizek, for the committee amendments.

SENATOR CHIZEK: Mr. Speaker and colleagues, LB 586 was designed
to provide a temporary solution to the problems of case overload
with the Supreme Court. The committee, of course, as you k n ow,
introduced the bill at the request of the court. As in t r oduced,
testimony at the hearings expressed concern that the temporary
solution of LB 586 would become permanent. Consequent l y , t h e
committee amendment, o n page 1138 o f t h e J o u r n a l , a dvances t h e
sunset date in the bill to December 31, 1990. And I h av e a
letter from Chief Justice William Hastings, who says that in the
event t he m eas u r e s relating to the appeals process pass their
final test before the full Legislature I, and other members of
t he c o u r t , have a job to draft satisfactory legislation for a
permanent appeals court, as well as to construct an informative
process to be su re that all people would be aware, because as
this goes on it will require a constitutional amendment. And,
with that, Mr. Speaker, I would ask for adoption o f t h e
amendment that just moves up the sunset date.

SPEAKER BARRETT: T hank you, s i r . Di scu s s i o n o n the committee
amendments? Senator Kristensen.

SENATOR KRISTENSEN: Thank you, Mr. Speaker and members. I r i s e
to su pport the committee amendment. Basically what t h e
amendment does is, i f you l i ke t he b i l l , you ' l l l ik e t h e
amendment even better. Originally this act i s t o go t o
December 31 of 1991, this would just move it back one yea r t o
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December, 1990 thus also cutting the cost for this bill,which
is not a great amount at any rate. But I would urge the
adoption of the committee amendment and will speak to t he b o d y
on the bill at a later time.

SPEAKER BARRETT:
Chambers.

SENATOR CHAMBERS: Mr. Chairman and members of the L egis l a t u r e ,
I hate it when he does that. He gives that knowing look, the
Chair does. But, as he indicated by his look to me, t h e b i '
I 'm opposed t o . The amendment is all right. The cur r e nt st at u s
of the bill would cause it to die in 1991. They' re go in g t o cu t
that b a c k a yea r , t o 1990 . So, although the amendment does not
make a clean thing out of an unclean thing, i t ma k e s i t l e ss
dirty. The bill is not wise from a policy standpoint. A nd I ' l l
go into more details about that when we get to the bill. But I
think, at this opportunity, I want to get a few comments into
the record. The co urt system in this state, and the Bar
Association, are shot through with the, o h boy, bud d y net w o r k .
There are no female district judges. There ar en ' t g o i n g t o b e
any anytime soon. There will never be a female member of the
State Supreme Court. T here h as n e v e r bee n a h i gh r an k i n g
official of the Bar Association who is a female. So when y ou
talk about this being a bill to help those old retired judges at
the district and Supreme Court level, you' ve got a bunch of
crusty, old men who probably were not that capable as l a wy e r s ,
not that competent as judges,and thank goodness, for all the
litigants who would have to come before them, they' ve been
retired„ and this bill is going to call them out of retirement,
Senator Kristensen, and reinflict them on @he public. To the
Supreme C ourt's credit, and probably they anticipated my
reaction, when this group of superannuated former ju dges
(laughter) get through trying to stumble and fumble their way
through a case and arrive at a decision, that decision is not
final, they make a written recommendation or hire somebody to
make it for them to the Supreme Court, a nd the Supreme Cour t c a n
accept their recommendation, or not accept it. So, instead of
cutting out the work of the Supreme Court, it adds another layer
o f bur e a ucracy a nd g i v es some employment to these retired
judges, who are probably in their wives' way a t hom e. Th ey
always talk about the founding fathers. What about the wives of
those founding fathers who had to tolerate them'? So these
judges are i n eve r y b ody 's w a y . They make a decision, the loser
does not like it, so the loser petitions the Supreme Court for a

T hank y o u. Fu r t he r d i sc u s s i o n ? Senator
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rehearing. But, before it gets to that point, the Supreme Court
can look at' the files, the record and the recommendation of this
three-judge panel. T hat is going to take time. T hey want t o
get. away from having to make reviews. They' re going t o r ev i e w
the additional documents produced by this additional level of
judicial bureaucracy. So instead of having you go from district
court to the Supreme Court and they make a final d ecis i on , y ou
create an additional layer and you pass through that layer.
Then what that layer does is reviewed b y t h e Su p r e me C o u r t
itself. Twice chewed cud goes through the Supreme Court and
then, if the Supreme Court, because they say they' re so busy, do
a slip-shod job of reviewing, and the losing litigant recognizes
that, he or she can make a motion for a new...a rehearing bef~ . ~

the Supreme Cou"t. You can prepare a brief in support of yi ~r
position. The Supreme Court may determine that the panel did
not reach a decision that should be a definitive statement of
the law. And that happened not too long ago with reference to a
decision one of these panels made on a medical malpractice case.
So the law then is put in a state of uncertainty. You win at
the district court level. The other side appeals.

SPEAKER BARRETT-. One minute.

SENATOR CHANBERS: So you go through this appellate l evel , and
you win again. And the other side, who lost, then files for a
rehearing and you, who have won, have to take another step. If
you' ve h i r ed a lawyer, you' ve got to pay that lawyer for an
addi t i o n a l b i t of wor k , so i t ' s go i ng t o employ l aw y er s a l so ,
and they. try to g ive the impression that this is designed to
help the public and the litigants, but it's really an employment
bill for retired judges and lawyers. That ' s n o t t he way i t ' s
presented, but I would like those who d e f en d t h i s b i l l t o
counteract what I say and, first of all, show that it does n ot
create an o t h e r st ep which must, itself, be reviewed by the
Supreme Court and also that it does not require the litigants,
if they want to get all the way to the Supreme Court, that it
does not require them to hire lawyers for an additional step of
work that they must pay for,which is not the case under the
current system. But, on this particular amendment, I support
i t .

SPEAKER BARRETT: T h ank yo u. S en a t o r As h f o r d .

SENATOR ASHFORD: On the bill.
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the committee amendment'?

S PEAKER BARRETT: Th ank yo u . A ny other d i s c u s s i o n ? Seeing
none, Senator Chizek, would you like to close on the adoption of

SENATOR CHIZEK: Ju st very briefly, Mr. Speaker. I t h i n k
everybody u nders tands t h e amendment changes the sunset d at e
from...moves it up one year, to December 31, 1990. Even Senator
Chambers did not oppose the committee amendment. I urge y o u r
adoption .

S PEAKER BARRETT: T h ank y o u . The question is the adoption
the committee amendments to LB 587 (sic). Those in fa v o r v o t e
aye, opposed nay. R ec o r d .

C LERK: 26 aye s , 0 n ay s , Mr. President, on adoption of t h e

SPEAKER BARRETT: The amendments are adopted. To the bill,
Senator Kristensen, please, to explain the bill.

SENATOR KRISTENSEN: Thank you, Mr. S p eaker and c o l l e a g ues. We
have a r ea l pr ob l em in this state right now. We have ,
obviously, several of them. But this bill addresses one that ' s
very serious, and that problem is that we have a backlog, in our
Supreme Court, of approximately 500 cases. We' ve been bu i l d i n g
up to this backlog since about 1969, and what's happened is that
justice is...can only handle so much. You can on l y d o so muc h
with so many members of a court. W e have about , o h , 1 , 1 0 0 c a s e s
f i l ed i n t h e Nebraska S u p r eme Cour t a ye a r , a nd r i gh t n o w we
handle pretty close to that amount. Those are opinions that are
rendered, things that are reviewed and so on. But we' ve h ad a
backlog that has slowly built up since 1969. There are a cou p l e
of handouts that you might want to look at that have been passed
out to you that show the progression of the backlog in this
state since 1969, and the number of opinions that have been
written by our seven Supreme Court justices have remained about
the same. But it' s the increased numbers of filings, it' s a
complexity of society, it's just the a dded burdens t h a t h a v e
been placed upon our court that have caused a bac k l o g . And ,
c onsequent l y , what happens is that you may well wait two years
to have your case decided in the Nebraska S u p r eme Court, and
that is two long ye ars to decide whether, if you win a
plaintiff's case for a car accident, for example, and yo u wer e
awarded money, but the insurance company didn't want to pay you
and they wanted to appeal, you could wait two years before t h i s

committee amendments.
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c ase i s go i ng t o be decided. Most o f that time is spent
waiting, waiting on our Supreme Court for our seven justices to
get a handle and to get a look at this case. What this bill
does is it starts to address the problem of the backlog. This
is not a permanent, this is not a long-term solution, b ut t h i s
is the best solution of many things that were looked at for a
short-term problem of getting rid of the b acklog . Next ye ar
you' ll see us in with a permanent court of appeals. W e' re go i n g
to study that this summer, we' re going to look at those sorts of
things to determine how should we handle the increased numbers
of filings in the Nebraska Supreme Court. I want to go briefly
through the bill with you, it allows for an appellant division
of our existing district court. The Supreme Court can call up a
panel of one or more panels of three active or retired district
judges. And , S enator Chambers, in response to you,this bill
doesn't mandate, it doesn't authorize, it d oesn' t d o an y t hi n g
more with the retired judges than what we' re doing with them
today. It's primarily designed to take care of having district
judges come in and hear the backlogs. We' re not going to pay
the district judges any more money. They' re wi l l i ng t o t ake a
sacr i f i c e t o d o t h i s . They realize that the backlog in the
Supreme Court is as harmful to them, at the trial level, as i t
i s t o a l l o f u s , and I ' m t al k i ng a b ou t ci t i zen s , p e o p l e wh o h a ve
our cases before the Supreme Court. A good example of that,
remember the telephone deregulation bill that you all passed a
few years ago?' I think, what, 1986, that's been in the courts
still. That was a fairly quick, s imple trial on a l o t of
stipulated facts. W e' ve been waiting almost two years to hear
that decision to be r endered bec a us e t hey can' t ge t t o i t
because of all these other appeals. What this will do is bring
the district judges up here to hear the backlog of cases. And
t hey' re go i n g to have those cases assigned to them, so you' re
going to have three district judges, they' re going to have cases
assigned to them that are already on t h e b ack l og , and t h e
Supreme Court is going to give it to them. W.='re not going to
give them capital cases, because t hose a r e t oo se r i ou s , andwe' re not g oing to give them cases that talk about
constitutionality of s tatu t es , b ec au s e those are important.
Those are things that the entire Supreme Court ought to decide
themselves and review. And we' re not going to let them t ake a
look at those things. They' re going to hear arguments, they' re
going to read the briefs and do everything e lse that they d o
already n o w on an a p p e l l at e l ev e l . They' re going to give their
recommendations back to the full Supreme Court. Then th e f u l l
Supreme Cour t of seven members is going t o r ev i e w t hos e
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decisions and see if they adopt them. If they don't like the
decision that they' ve reached, t hey' re go i ng t o h av e t h e m
reordered and r e h eard . If they approve of them, after they' ve
looked at everything, the full body of the court will get a
c hance to h ave g i v e a n d t a k e . They don't have to all agree, a
majority of the Supreme Court would have to approve that
opinion, and it would be published. Senator Chambers talked
about a r eh ea r i n g . You k n o w r i gh t no w you ' v e g ot the
opportunity for rehearing in t h e Neb r a sk a Sup r e me Court .
Somebody's got to l o se the case, you either win or you lose.
The judges have to make that final decision. And whoeve r t he
loser is, obviously,would always file for rehearing, but the
i sn ' t t r ue . There are only specific r easons f o r reh ea r i n g ,
mistakes made by the court, obvious things in the record that
were mistakes. Rehearings don't happen frequently, because i f
you had a re hearing that happened automatically or often the
cases never end. Somebody's got to be the final decision-maker,
and that is our Nebraska Supreme Court. We don't intend t h i s
bill to last forever. We don't want it to last forever. What
we'd like to do is come up and h ave a d i sc u ss i o n o f w h a t a
permanent court of appeals should be, how we are going to handle
the increased numbers of lawsuits in this state. This i s n o t
unique to us, but we' re drowning right now in the Supreme Court.
It's a shame that we have to wait two years for decisions. And
our Supreme Court, right now, sets in divisions and those
divisions have existing district court judges come up and h el p
them right now. They' re acting solely as an appeals court right
now, they don't have the c hance tosit down and look at the
constitutionality of every case and take a good, long, thorough
look on things that you and I think is important. And i n
response to Senator Chambers, this is not more chewing o f t h e
cud, this is not a lawyer... fu l l l aw y er s e mployment b i l l , what
this is is addressing the problems that we have in this state,
and that is that we have got a backlog,a nd ther e i s no r ea s o n
in the world that you ought to wait for two years to h ave yo u r
case heard when it's up there and ready to gc. And, with that,
I ' d b e g l a d t o answer a ny o t h e r qu es t i on s . I 'd urge t he
movement o f t h i s b i l l on t o Se l e c t Fi l e . Thank you .

S PEAKER BARRETT: T h an k y o u . Notion on the desk, Nr. Clerk.

CLERK: Nr. Pr e s i d e n t , Sen at o r C hambers w o u l d mov e to
indefinitely postpone LB 586. Would have the option o f l ay i ng
the bill over, Nr. President.
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S PEAKER BARRETT: Se na t o r Kr i s t en se n .

SENATOR KRISTENSEN: I'd like to take it up now, your honor.

SPEAKER BARRETT: Th a n k you . ( Laughte r . ) Sena t o r Ch a mber s , on
your motion to indefinitely postpone.

SENATOR CHAMBERS: You r honor, members o f the Legi s l a t u r e ,
( laught e r ) I wou l d l i k e t o a sk Sen a t o r Kr i s t en s e n a ques t i on ,
b efor e I b eg i n .

SPFAKER BARRETT: Sen at o r Kr i s t en s e n .

SENATOR KRISTENSEN: Did yo u a d d r e s s m e a s yo ur h ono r ?

SENATOR CHAMBERS: No , no, I ad d r es s e d t he Ch ai r as h i s h nr o r .

SENATOR KRISTENSEN: Oh , okay.

SENATOR CHAMBERS: You' re just a rank and file ordinary p e rson
down here on the ground, like myself. Senator Kristensen, the
honorable Senator Kristensen,

. . .

SENATOR KRISTENSEN: T hank y o u .

SENATOR CHAMBERS: . . . i s i t y ou r op i n i on t h at t he p e r so ns wh o
would be as s i gned , whether r e tired distiict or Supreme Court
judges, or active district court >udges would be com petent to
r ul e o n m a tt e r s o f l aw t h at wou l d b e i nv o l v ed i n l i t i g at i o n ?

of statutes.

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: Why would they not be allowed to r ul e o n
capital and constitutional matters?

SENATOR K R I S T ENSEN: Because I t h i n k t he r e ' s an i n he r en t
r esponsibility fo r the full Su p reme court to hear those most
gravest matters, those being capital cases and c o n s t i t u t i o na l i t y

SENATOR CHAMBERS: But there is some s ensing t ha t th e p ub li c
wouldn't feel t h ese p e ople werecompetent to deal with those,
r i g h t ?

SENATOR KRISTENSEN: Oh, not at all, because these a re t h e ex ac t
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or an i ss u e o f l aw.

people that heard them on the trial level,. these are the people
that were competent enough to decide the case in the lower
courts, that have the experience with them. These ar e n ' t j u st
people that we pull off the street and have never seen a lawsuit

SENATOR CHANBERS: And they h ave been r e v e r sed b e f o r e , h a v en ' t
they, on some of those cases that you say they have decided.

S ENATOR KRISTENSEN: T h e r e ' s , o bvious ly , al w ay s bee n r eversa l s
in the Supreme Ccurt.

SENATOR CHANBERS: Which means they were wrong, r igh t ?

SENATOR KRISTENSEN: Which means the Supreme Court decided that
the case, fo r one re as on o r a no t h e r , wasn't r i gh t .

SENATOR CHANBERS: But the case didn't do anything on i t s own ,
the judges, who decided them and were reversed,were f o und t o
h ave e r r e d o r b e e n w r ong i n t hei r u l t i ma t e con c l u si o n , isn ' t

SENATOR KRISTENSEN: That's co r r e c t , o r i t cou l d h a v e b een a n e w
area of law that nobody's ever decided before and the judge, on
t he t r i a l l ev e l , ha d t o m ak e a n i n i t i a l dec i si o n.

SENATOR CHANBERS: A good defense you' re giving for them. When
you have to be that nimble it's clear that your case is not very
strong a nd your client is awful shaky. But here's what I'm
trying to get to, the Supreme Court does not have to accept the
recommendation of these panels. Is that right or wrong?

SENATOR KRISTENSEN: That' s r i gh t .

SENATOR CHAMBERS: If one of these panels ruled on a capital
case, the Supreme Court could review that.

SENATOR KRISTENSEN: They can' t, by the terms of t h i s b i l l ,
review a capital case.

SENATOR CHANBERS: No, no, I'm saying, if the panel were al lowed
to review a capital case, the Supreme Court would not be bound
to accept their recommendation, the Supreme Court could review
that in as much detail as they chose, couldn ' t t he y?

t hat c o r r e c t ' ?
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SENATOR KRISTENSEN: Th at ' s right, although that's not what this
bill envisions at all. Yes.

SENATOR CHAMBERS: Exactly. And, if they review; d an issue
r e l a t i n g t c t he c ons t i t u t i on a l i t y of a sta tute, the Su preme
Court could review their decision in that case, couldn ' t t h ey ?

SENATOR KRISTENSEN: Ye s .

SENATOR CHAMBERS: Now I want to get to the bill as it is
drafted. But, before getting there, would you state th e thr ee
s teps t h at a p er s on n ow would go through in prosecuting an
appeal, you know, the three levels.

SENATOR KRISTENSEN: Ok ay, do you want me to explain to you from
county court on up, or do you just want take distr<et court?

SENATOR CHAMBERS: J ust state what they are.

SENATOR KRISTENSEN: Ok ay . You hav e a t r i a l l ev e l .

SENATOR CHAMBERS: O kay , one.

SENATOR KRISTENSEN: Ok ay, you go to trial, a nd that trial w il l
either be before a judge or a j u r y .

SENATOR CHAMBERS: Okay, I just want to know the s teps . Ok ay ,

SENATOR KRISTENSEN: You have a trial court, depending on which
cour t you a r e i n you h av e t h e right to an appeal, providing you
h ave t h e b as i s f o r an appeal .

SENATOR CHAMBERS: And you would appeal to which court?

SENAI'OR KRISTENSEN: I f you start in district court, yo u could
appeal to the Nebraska Supreme Court.

SENATOR C HAMBERS: Okay. If you started in c ounty c ou r t , s o
that would be two steps if you started in district court. Now,
if you st art in c ounty c o u r t , wh e r e w o u l d you appeal to from

trial court is the first.

county c o u r t ?

SENATOR KRISTENSEN: You go from county court to district court.
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where?
SENATOR CHAMBERS: That 's two. And then from there yo u go

SENA'IOR KRISTENSEN: You go to the Supreme Court.

SENATOR CHAMBERS: That ' s t h r ee . Now, unde r t h i s b i l l , i f a
person started in district court and appealed , and l e t ' s sa y
that this bill is going to be utilized, what would the steps be?

SENATOR K R I S T ENSEN: The same, you'd go from district court to
t he S u p r eme Cou r t .

SENATOR CHAMBERS: No, no t u n d e r t h i - , b i l l . I f you h ad r h i s
b i l l . ..Okay, well where does the appel l a t e d i v i s i on co m e i n ?

SENATOR K R I STENSEN: The appe l l a t e d i v i s i on co mes i n o nce y o u
get to the Supreme Court. You don ' t h a ve t wo ext r a . . . o r you
d on' t h ave an extra layer of argument or case filing.

SENATOR CHAMBERS: O k ay, but here's what I want to know. You go
to district c ourt fi rst t hen , i f t h i s b i l l we r e i n p l ac e and
i t ' s t o be used, that w ould c ome i n a f t e r yo u ' v e b ee n to
district court for the trial.

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: And this panel ostensibly takes the place of
the Supreme Court reviewing the case.

SENATOR KRISTENSEN: I t takes the place o f t he Sup r e m e Cou r t
hearing the ar guments, reading the briefs. What this cour t
b asi c a l l y wo u l d do wo u l d be t o l ook at error courts, m istakes
made at the lower end, l i k e . . .

SENATOR C HAMBERS: Okay, now let's go before my time r uns o u t .
After this appellate division panel looks at what is appealed
from the district court, they then make a recommendation to the
Supreme Court. Is that true?

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: Un d e r t he current state of the l aw , wi t ho u t
this bill, is there any intermediary between district court and
the Supreme Court which make a recommendation to the Supreme
Court which it may or may not accept?

4307



A pri l 1 2 , 19 8 9 LB 586

SENATOR KRISTENSEN: No

SENATOR CHAMBERS: So this does become an intermediary between,
or an intermediate step between district court and an u l t i mat e
decision or holding or position by the State Supreme Court.

SENATOR KRISTENSEN: No .

SENATOR CHAMBERS: You say that's not true.

SENATOR KRISTENSEN: That's not true.

SENATOR CHAMBERS: Does the finding of the appellate division
automatically stand? Once they make a finding, does tha t end

SENATOR K R I S TENSEN: I d on ' t think that you understand the
process that they envision here.

S ENATOR CHAMBERS: I ' m asking you to tell me. Whe n i t ' s go ne
through this a ppellate system does th at end it, o r i s t he r e
something else that occurs? T hat ' s n o t h ar d t o answer .

SENATOR KRISTENSEN: The appellate system is the r ev ie w by t he
Supreme Court . A ll these people are going to do is hear the
arguments, read the briefs, give a recommendation t o t h e f u l l
Supreme Cou r t . The full Sup reme Co u rt wil l s i t and r e ad
everything and basically act as a chec k .

SENATOR CHAMBERS: S e nator Kri stensen, t hat step does not e x is t
in current law, does it? You go right from district court to
the Supreme Court and they make a de c i s i on .

SENATOR KRISTENSEN: W ell, but you a lso iemember that y o u have
division of the Supreme Court.

. .

SENATOR CHAMBERS: T hat ' s not what I'm talking about. I ' m
talking about...

SENATOR KRISTENSEN: No, bu t t h a t ' s s i mi l a r .

SENATOR CHAMBERS: . ..because that doesn't happen in al l c a se s .

SENATOR KRISTENSEN: Well, it does right now.

i t ?
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SENATOR CHANBERS: Not in all cases.

SENATOR KRISTENSEN: Not in all cases.

SENATOR CHAMBERS: And they' re getting rid of that.

SENATOR KRISTENSEN: Yes.

SENATOR CHAMBERS: T hank y ou , Sen a t o r Kristensen. It' s
difficult for Senator Kristensen to answer the question, so 'm
going to make assertions and then he canchallenge them, ii ne
chooses to, and it will be a matter of record. What h a p pens ,
and we' ll forget about the county court level s o we c a n
eliminate that one step, you appeal from district court t o t h e
Supreme Court. Instead of the Supreme Court hearing the case
i t s e l f , i t wi l l assi gn i t t o t he s e i nd i v i du a l s wh o a r e p l a c e d o n
t hi s p anel . They wi l l make t h e r ev i ew that currently the
Supreme Cou r t mak es . They w i l l t hen make a w ri t t e n
recommendation to the Supreme Court, and that is not the way i t
goes now. The district court does not make a recommendation to
the Supreme Court. The district court makes a decision a nd t h a t
decision is appealed. In this case the appellate group wil l
make a recommerdation ..o the Supreme Court and the Supreme Court
may, but it d oesn't have to, adopt the finding of the. . . t h e
recommendation of this appel l a t e d i v i si o n a s i t s po si t i on . So
that is a new step, because what the appellate panel decides is
not automatically the end of the case. The Supreme Court still
undertakes a r ev i ew. So if they' re going t o r ev i ew t h e
recommendations, the files and t he r ecor d s p r od u c ed b y t h e
appel l a t e d i v i s i on , that is in addition to what has been done
when the district c ourt dec i s i o n was revi ewed. Wh en t h e
district court currently makes a decision, and you appeal it,
the Supreme Court reviews the record of that c ase, t h ey d on ' t
hear it...take new evidence and hear the case over again. There
c onceivabl y co u l d be more paperwork generated for the Supreme
Court's decision by looking at what this appellate panel did
than there would have been in the district court case. This i s
not going to save time, it's not going t o red u c e wo r k , i t ' s
going t o gene r a t e and can additional delays because there is
another level of straining that must occur before t he S up r em e
Court looks at the case.

SPEAKER BARRETT: One minute.
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SENATOR CHANBERS: Th i s is not an efficient bill. And i f i t
goes out of existence next December, December of next year,
there will be some cases that these panels will have decided.
And if they are complicated cases,m aybe the cases won' t h a v e
been decided by them when this thirg goes out of existence. So
the panel is sitting, hearing a case, December comes and they
cease to be. The court is not going to tell them. w ell , don ' t
continue the case, we' re going to find a way to make you an
ad hoc group and we' ll make you a division of the Supreme Court
and you just keep on deciding the cases as though the law ne"~r
were and as t h o ug h i t were n eve r . . . i t n eve r ce ased to
Nr. Chairman, I be lieve my time probably...my ten minutes are
up? Okay, I' ll continue afterward.

SPEAKER BARRETT: Th an k y o u. Discussion on the mo tion to
indefinitely postpone'? Senator Crosby, followed by Senator
Korshoj a n d . . . p r oc e e d .

SENATOR CROSBY: Th ank y ou , Nr . S p e a ker . I'm not going to vote
for the IPP motion, and I am going to support the bill simply
because I listened to Judge Hastings speak about it and I' ve
tried to do some research, and I'd like to at least see perhaps
whether this concept would work and help that backlog in t he
Supreme C o u r t . Bu t I do have some questions about it. And,
believe me, I suppose I could have asked this at breakfast t h i s
morning, but my h u sband had other things on his mind and I do
h ear S u p r eme C o u r t decisions and that kind of thing at
b reakfast , l u nch an d d inner a l o t , b e l i ev e m e . But I thought
maybe Senator Kristensen could answer just a couple of concerns
that I have. One , to star t w i t h , t h i s i s n ot l i ke t he wr i t o f
cessare to the Supreme Court. It doesn't stop any case being
appealed to the Nebraska Supreme Court, r ight ?

SENATOR KRISTENSEN: Yes, exac t l y .

SENATOR CROSBY: Ok ay . Then are we taking it for granted that
these appellate judges will stop a lot of c ases go i n g t o t he
Supreme Court? The reason I ask that question is I can't see
really how it's going to get rid of that backlog.

SENA OR KRISTENSEN: Senator Crosby, I don't want to take a lot
of your time...

SENATOR CROSBY: Well I'm not making any big statement,I want
the quest i on s a nswered, so.. .
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SENATOR KRISTENSEN: What I think is important for you to
understand is that this isn't designed to de ter people f rom
appealing. You have a right to appeal to the Nebraska Supreme
Court. It isn't like the United States Supreme Court that picks
and chooses what sorts of cases it wants to hear. Every ca se
will initially go to the Nebraska Supreme Court. The Nebraska
Supreme Court will then decide which cases get assigned to t h i s
three-judge panel of district judges. Mo re than likely timeywi.ll o n l y a s s i g n r e asonably simple c as e s o r c ase s t ha t .e
concerning errors that were made down below.

S ENATOR CROSBY: O h , okay.

SENATOR KRISTENSEN: The amount of child support. They aren ' t
going to be decided major doctrines of law, expanding t he
constitutionality of our Constitution or of statutes. By law,
by our Constitution, they can't hear a murder case or a capi t a l
case. So how t hey ' re go i ng to take care of the backlog is
they' re going to be able to deal with all those cases t hat a r e
ready to be heard right now, but there just physically isn' t.

. .

S ENATOR CROSBY: U m-huh .

SENATOR KRISTENSEN: . . . t h e b od y t h e r e t o . .

SENATOR CROSBY: So what they' re trying to do is set somewhat a
priority system, in a way, as you say, based on error s i n t he
d ecis i on s hav i n g to do with things that are no t t h e b r oad
spectrum of the law or to change a law, r i g ht ?

SENATOR KRISTENSEN: They are g o i n g t o d e a l with the matters
that are assigned to them from the Supreme Court.

SENATOR CROSBY: N ow you answered. . .

SENATOR KRISTENSEN: Most of those are going to be errors.

SENATOR CROSBY: Now you answered one of my questions when you
explained who decides what goes to the appellate judges. A
lawyer, or whoever is making the appeal, doesn't appeal directly
to those...to that appellate group.

SENATOR KRISTENSEN: Not at a l l .
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SENATOR CROSBY: Right , they go to the Supreme Court to s tar t
with. Okay, I had one other question. Oh, just quickly, this
would help me a little too, just pretend you' re teaching a l aw
class, on what one or two premises that a c ase cou l d b e app e a l e d
to the Ne braska Supreme Court? Just anything t h at t h i s
appellate group, that would be helpful.

SENATOR KRISTENSEN: Oh , l e t ' s see, a g ocd ex amp l e wou l d
probably be child support, for example.

SENATOR CROSBY: R i ght.

SENATOR K R I STENSEN: W e h av e a divorce proceeding and the judge
assigns $125 as child support. The father who, we' ll assume the
father was assigned to pay child support, he says, that's j u st
not...that's not right. The guidelines that the Supreme Court
issues for determination of child support says I only should pay
$100.

S ENATOR CROSBY: Um - h u h , okay.

SENATOR KRISTENSEN: The trial judge s ays 1 2 5 .

SENATOR CROSBY: Ok a y , s o .
. .

SENATOR KRISTENSEN: What happens is that's the type o f e r r o r ,
you know , they aren't going t o be deciding i n terspousal
community or...

SENATOR CROSBY: But it does give somebody lake that...

SENATOR KRISTENSEN: Right.

SENATOR CROSBY: I t s t i l l g i v e s somebody lake that recourse.

SENATOR KRISTENSEN: Right.

SENATOR CROSBY: Right, okay. Well, thank yo u, Sen ator
Kri s t e n s en . Th a d oe s clear up some of my concerns about t h e
b: 11.

SPEAKER BAF;RETT: One minute.

SENATOR CROSBY: And, as I said, I am going to vote against the
kiiI motion and I'm going to vote for the ball, because I think
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that?

it's a good opportunity for us to see if something like this
would work and help them clear up the backlog and actually work
toward perhaps an appeal system, a middle court system that
v >uld eventually take care of something like domestic problems
~r d i v o rc e c a ses and s o on , which are in somewhat maybe a
separate c a t e g o ry . So , t han k y o u .

SPEAKER BARRETT: Senator Korshoj .
SENATOR KORSHOJ: Nr. Speaker and members, I would like to ask a
question of Senator Kristensen, then he can have the rest o f my
time. You keep bringing up the district court judges and it
brings up a s ubject I'm very interested in. What is their
backlog'? How much work do t h e y h a v e? I t ' s m y under s t a nd i n g
that there are lots and lots of district court judges that can
do their work in a three-hour day. Is there any statistics on

SENATOR KRISTENSEN: Well, I 'm n ot p r e p a re d t o g i ve y ou
stat i s t i c s o n e a c h d i st r i ct j udg e . I t h i n k i t d epe nd s o n wh i ch
area t hat he ' s c ov e r i n g . I would dispute that some of them can
get their work done in a three hour day. A lot of my d istrict
judges spend a good share of their day traveling across a very
broad district, just to get to hear those cases. A nd they ma y
spend t w o hour s a day traveling, just to get there and back.
The bottom line question that I think you' re really a sking i s ,
do they have the time...

S ENATOR KORSHOJ: Y e a h .

SENATOR KRISTENSEN: ...the real busy ones, do they have the
time to get there? The way this is designed i s t h at t h ey ' l l
probably take, during the next year and a half, they' ll probably
serve one month during that period of time to come down here and
serve. That would be assuming all of them were asked. T hey a l l
don' t have to t ake the time. The District Judges Association
got together and decided that, yes, we' re willing to make t h at
sacrifice and do that. On a long-term basis that is not, you
know over the long run we want those people at the trial l eve l ,
and we want to keep them there.

SENATOR KORSHOJ: But is there any statistics on what their case

SENATOR KRISTENSEN: There is, I just don't have them off the

l oad i s ?
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top of my head or at my hand.

SENATOR KORSHOJ: Okay. Thank you. You can have the rest of my

SENATOR KRISTENSEN: Thank you. I think it's important for us
to look generally at what happens through t he Sup r e me Court .
You k n ow, ever y b ody in here probably has disagreed with the
ruling of the Nebraska Supreme Court, be it on ag l and v a l ue s ,
be it on...no, not yet, Senator Korshoj. There i s j u st a i i e
variety of cases that we probably a l l d i sagi e e. Wh at we' re
really looking at is the process. And you know sometimes
justice delayed is justice denied. And Senato r Ch a mbers wil l
smile from ear to ear about that statement, but that is very
true. We' ve got some very important cases that need to be taken
care of. This isn't the long-term solution at all, but t h is
allows us to ge t rid of that backlog that is there. These
people are people who already serve on the Supreme Court. You
know, district judges, my district judge out in Red Cloud, for
example, gets called in every year to sit with the Neb raska
Supreme Cou r t . And they divide the Nebraska Supreme Court in
half and they call that divisions. And one d i v i s i on wil l h av e
four Supreme Court justices and one district judge, and th e f i v e
of them hear a case and they' ll make decisions right now. The
other division has three Supreme Court justices and two district
j udges . So r i gh t now we' re running a s ystem of b ring i n g
district judges in. What the key is that the entire Nebraska
Supreme Court doesn't get to sit down as a body and review these
cases and talk about them. You know, in a committee, for
example, the Government Committee, you know, if the whole
committee gets a chance to sit down and discuss an i ss ue t he y
can work through some very difficult decisions. I f t h e r e a r e
only two or three of them there, sometimes you don't have all
the perspectives, and that is a good example. What you want to
do is have the full body of the Supreme Court review t hese and
h ave s o me g i ve and take about is this the right direction we
should go, and you need to give them the time to correctly make
t hose d ec i s i o n s . This process, through LB 586, is going to
allow them to get rid of that backlog, s o next y e a r w e c a n c om e
in here and talk about a permanent solution to increased numbers
of filings. We don't want to dissuade people from appealing.
If they' ve got a legitimate error, they ought to have their day
at the Supreme Court,and they ought to be given the full due
consideration that they can have.

. .

time, if you want it.

4014



LB 586April 12 , 1 9 89

SPEAKER BARRETT: One minute.

SENATOR KRISTENSEN: ...and that we have the procedures for. I
guess we' re asking, at this point in time, to let's get r id of
that backlog, let's work on a permanent solution for how to
handle the increased numbers of appeals and don't try t o deny
people the right to have their day in front of the Nebraska
Supreme Court . Th ank you.

SPEAKER BARRETT: Senator Noore, w ould y ou care t o discuss the
motion to indefinitely postpone, followed by Senators Chamberr
Pirsch, Chizek and Kristensen.

SENATOR NOORE: Yes, Nr. Speaker and members. As I listened to
Senator Kristensen describe the need for this bill, it's very
similar to some of the discussions I, myself, had yesterday, on
LB 84. We ' re talking about we need a stopgap approach to deal
with the problem, I think, so we can more directly deal with the
problem in the years to come. Now I guess I need to ask Senator
Kristensen a question. Now the way you said it, is it the
Judiciary Committee that w il l be t r y i ng t o com e u p w i t h a
l ong-term solut ion t o th i s p r o b lem in t h e i n te r i m?

SENATOR KRISTENSEN: That's right, there is a hill up right now,
i t ' s c onstitu t i ona l A mendment VI I I that w ould cre ate an
intermediate court of appeals and that is something that's been
advanced out, I believe, by our committee that is s itting up
here, but that we want to spend more of the summer deciding how
best that should operate. There's a lot of o ptions that we
have, and that to me is the long-term solution in this state.

SENATOR MOORE: T he long-term solution will probably require a
constitutional amendment in '90, is that correct'?

S ENATOR KRISTENSEN: Y e s .

SENATOR MOORE: Okay, and 586, now I don't believe you actually
talked ,about the cost. But do you feel comfortable that the
A bill is a fairly accurate assessment of what it will cost t o
implement this bill?

SENATOR KRISTENSEN: N ot as i t i s i n y our b i l l boo k . Si nce w e
adopted the amendment you can probably cut those costs in h al f ,
t hat ' s on the fiscal note in your bill book, because we' re
cutting down by a full year. So we' ll just have a h a l v i n g of
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t hose cost s .

SENATOR NOORE: Well, bu t I guess t hat ' s w hat m y
question...you' re cutting them down for a full year. B ut c a n
we...with the sunset we added in once you...will it be a full
year...it won't be a f ull quarter because...well, that is
another question I can ask you as far as the cost. But that is
fine, you' ve answered my question for now. I s imply want t o s a y
I ris» to oppose Senator Chambers' amendment, because I th ink
i t ' s a problem we have to deal with. Hopefully, in the months
to come we will try and come up with a long-term solution we can
put to she voters of the state. I t h i n k L B 5 86 . . . w e n eed t o
look...ou the funding aspect of it. But I don't think we should
kill the bill. I think we can look at a way to try and come up
with t h e f u n d in g t o f u n d i t , so we can i nde e d hav e a s t o p g ap
measure to deal with this problem of backlog of cases in the
Supreme Court bec a u se we all know one of t he v ery bas i c
constitutional guarantees is the right to a speedy trial. I ,
personally, think that applies all the way u p through the
- .ourts . If you have that tremendous backlog in the Supreme
Cours, I think we' re really...it's not fair to the people of the
State oi Nebraska. We' ve got to find a way to deal with it. I
t hink LB ! i ~'6 o f f e r s a g o o d i n t e r i m s o l u t i o n t o d ea l i n g w i t h i t ,
so, thereiore, I oppose Senator Chambers' motion .

SPEAKER BARRETT: Thank you . Sen a t o r C hambers .

SENATOR CHANBERS: Nr. Chairman and members of the Legis l a t u r e ,' 'm mainly talking to the record, because the I.egislature is
going to rue this day, and I don't expect people to vote for my
k i l l mot i o n. Bu t I t h i nk I wi l l b e v i nd i ca t e d i n d a y s t o co m e .
District Judge...Douglas County District Judge Nurphy came down
and spoke against this idea, mention ing t h a t h e, h i m s e l f , i s a
clydesdale, not a race horse, that he has a different system and
methodology, as do the judges who are trial judges, t han t h o se
who s i t a s ap p e l l a t e j ud g e s a l l t h e t i me . The appellate judges
have the luxury of clerks, libraries, time to sit and c o g i t a t e
on these issues and discuss them with their colleagues. I t i s
d i f f i cu l t t o ma k e t h e t r an s i t i on f r om b e i n g a t r i a l j ud ge t o an
appellate judge when you' re going to be there for just ashort
period of time. So you do not have what you might cal l t h e
appellate mentality, sitting, deciding these cases. A nd I ' m
k ind o f s u r p r i s e d a t S e n a to r Cr o s b y , b eca u s e s he h a d .. . s h e
d idn ' t use the word experiment, but that's what we' re talking
about. This is an experiment. Senator Noore cor r ect l y c al l e d
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i t a st opga p. And who is the guinea pig? The publ i c . Who
stands to lose by hasty or poor quality legal work? The publ i c .
But the Legislature doesn't mind experimenting on the public for
whom we ex p r e s s so m uch p r e t e nded concern . The judges d on ' t
care, of the Supreme Court, but some district judges do, and not
all of them like this idea of being shunted from place to place.
But there are going to be some district judges who are going to
refuse and they' re not going to be compelled. So cer t a i n o t he r s
a re go i n g t o h av e to do that work. If you look at the court
system that would be created und e r t h i s b i l l , con s i d er t he
appellate level that we' re talking about, the panel, to be
the same floor as the Supreme Court. But the Supreme Court is
the study, the appellate level is a kitchen court. They' ve go t
some chairs, dinette sets, and they can make do with what t h ey
have for the short time they' re going to be in the kitchen, but
they' re just there to grab a quick snack and get on out, so t he
other j udg e s, wh o are h i g h e r pai d and h ave a g r e at e r
responsibility imposed on them, c an si t b a c k a n d t ake i t ea sy
and d o a l ot l e ss work t h an t h e y ' re d o i n g n o w . Some of t he
cases are not decided because we' ve got a slothful Supreme Court
in some instances. Senator K r i s t e n s en , h ow many p a n e l s , at
most, w i l l b e si t t i n g at t h e same t i me , u n de r t h i s b i l l ?

SENATOR KRI STENSEN: Under t h i s b i l l t he r e i s no l i mi t , i t j u s t
says one or more panels of three.

SENATOR CHANBERS: Where will the panels sit, if more t han o ne
is sitting?

SENATOP KRISTENSEN: You mean l o g i s t i c al l y ?

SENATOR CHAMBERS: Yes. Where will they be located? Where may
they be located, because you or I don't know that. W here may a
panel be assigned to sit, geographically speaking?

SENATOR KRISTENSEN: Logistically speaking, I assume in this
building somewhere, and probably Harland is the.

. .

SENATOR CHAMBERS: Probably what?

SENATOR KRISTENSEN: Harland p r obabl y w i l l make s ome de c i s i o n
where they office.

SENATOR CHAMBERS; Oh, Harland (laughter), and if he can do that
and consult...consultation with me as a subcommittee space. . . I
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reheard.

practical matter?

h andle t h a t c a s e ?

mean a member of the Legislature's Executive Board S p a c e
Committee, this may not be such a bad bill because I have some
ideas where they ought to be located, based on the quality of
work they' ll be doing. (Laughter.) And I don't think the
flushing sounds will bother them that much because they can t i e
in what they say between the flushes. But here's what I want to
ask you, in all seriousness, Senator Kristensen. Let' s s a y t h at
one of these appellate panels gets a case which at first blush
doesn't appe a r a s comp l e x a s it turns out t o b e, and
December. . . when wi l l this cease to be , D ecember 31st, or
whatever the date, that date comes'? Wil l t h a t pa n e l c o n t i n u e t c

SENATOR KRISTENSEN: Not by statute, no.

SENATOR CHAMBERS: Will they continue to handle it, t hough, a s a

SENATOR KRISTENSEN: No, I think that if t h is t hing sun s e t s ,they' re done.

SENATOR CHAMBERS: So w hat would become of the cases that are
being heard by panels at that time?

SPEAKER BARRETT: One minute.

SENATOR KRISTENSEN: I don't have the definitive answer. I t ' s
my impression and it would be my recommendation that that case
would be handled by the Nebraska Supreme Court. I t ' s n o t l i k e
that that date would j u s t com e f a l l i ng o ut of t h e b l ue sky.
They know far ahead and would probably scale d own t o w a rd s t he
end, so they wouldn't have a lot of cases that would have to be

SENATOR CHAMBERS: So, the 1990 deadline means that we' re r eal l y
talking about a deadline prior to that, if we want the work that
these panels do to be completed by the deadline, the statutory

SENATOR KRISTENSEN: Well , t he y wou l d pr ob a b ly q u i t he ar i n g
cases, pe r haps, a month ahead of time, but they would st i l l b e
busy up until that period of time writing recommendationsandf i n i s h ing u p t h e i r wo r k , yes .

SENATOR CHAMBERS: If a case is not completed by then, wil l t h ey

d eadl i n e .
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hurry up to finish and give something over, or would t hey s t op
that and t hen t h e whole case go to the Supreme Court, i n y o u r
opinion, as it would have had that panel not looked a t it at
a l l ?

S ENATOR KRI STENSEN: Y o u k no w , I think the only good answer for
that is we ought to create it and find out.

SENATOR CHAMBERS: D o w ha t ?

S ENATOR KRISTENSEN: W e ought to create this intermediate cour t
of appeals and find out the answer to that question, i s r e a l l y
the best response I can give.

SPEAKER BARRETT: T i m e h a s exp i r ed .

SENATOR CHAMBERS: So, if I want t o k now wh e t h er t her e i s
something in the fire extinguisher over there, I should set this
b ui l d i n g o n f i r e . (Laugh. )

SPEAKER BARRETT: Sen at o r Pi r sc h .

SENATOR PIRSCH: Q uest i o n .

SPEAKER BARRETT: Question has been called. Do I s ee f i v e
hands? I do. S h all debate now cease? Those i n f av o r v ot e aye,
opposed n ay . Sh al l d ebat e cease? Ha v e y o u a l l vo t ed ? P lease
r eco r d .

CLERK: 25 ay e s , 4 na ys t o cease debate, Mr. President.

SPEAKER BARRETT: Debate c e a s e s. Senat o r C ham be r s , would y ou

SENATOR CHAMBERS: M r. Chairman, I hav e s ome un ex p ec t ed
assi s t a n c e h er e . I have h ere a lett e r f rom t h e N e br a s k a
Psychiatric Association and t h ey say , d ea r sen a t o r s , the
Nebrask a Psych i at r i c Societ y h a s r ec ei ved t he pr o po s e d
l eg i s l a t i on a n d wi sh e s t o ex p r e ss severa l c o nc e r n . . . oh , t h i s is
a different bill. ( I aught e r . ) But , see , i f I we r e t h a t
appel l a t e pan e l , I wou l dn ' t hav e caught the error. Somebody put
it on my desk and I would have gone i .igh t t h r ou g h i t and I wou l d
have issued that to the Supreme Court, and t ho se j ud ge s , ev en
t hough t h ey . . . I was a cr eature of their creation, t hey ' d be
doing with that panel what you guys a re do i n g n o w t o m e. Th ey ' d

like to close.
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say, what in heavens name have we put down there? But h e r e ' s a
serious question, I wanted to give Senator Kristensen a chance
to get to his mike. S enato r Kr i s t en se n , I' ve a l l e ge d t h i s
session that the Supreme Court judges want to reduce their work
and ask f o r a sa l a r y i n c r e as e , t oo . Wi l l t h i s bi l l r ed uc e the
work of the Supreme Court?

SENATOR KRISTENSEN: No .

SENATOR C HAMBERS: They' ll be working just as hard, with t h i s
bill in place, as they are now.

SENATOR KRISTENSEN: I t ' s not like they don't h ave s ometh i n g
else to do, if they get this. They' re s t i l l go i n g t o b e wr i t i ng
their full load of opinions. Al l w e ' r e do i ng i s ge t t i ng r xd o f
the backlog, the things that they c ould n eve r hand l e be f o r e .
They' re not going to limit the number of opinions, and they' re
not g o i n g t o wr i t e l e ss op i n i on s . This is a catch-up, we' ve got
to get rid of that backlog.

SENATOR CHAMBERS: So the y w o n ' t s l o w d own because t hey h av e
addi t i on al p eop l e d o i ng t h i s work that they, themselves, would

SENATOR KRISTENSEN: I f they slow down, t h e backlog i s just
going to get bigger.

SENATOR C HAMBERS: No, I ' m n o t a sk i ng an i f , I 'm. . .he r e ' s t h e
q uest i o n I ' m a sk i n g yo u , m y i f . If this bill is passed, i t ' s
your o p i n i o n t ha t t h ey wi l l no t s l ow d o w n i n t he i r activities as
a result of knowing that they have others who are assisting with
the work that they otherwise would have had to do a lone ?

SENATOR KRISTENSEN: Yes.

SENA OR CHAMBERS: T hey w i l l s l ow d ow n ?

SENATOR KRISTENSEN: N o, t h e y wi l l n ot s l ow d ow n .

SENATOR C HAMBERS: Oh. Do you think the judges partake of t h e
same human nature that the rest of us mortals do?

SENATOR KRISTENSEN: Just by the fact that you' re a j u dg e o r a
l awyer o r a p l um be r or a nybody. . .

have ha d t o d o o ther w i s e .

4020



April 1 2 , 19 8 9 LB 586

r ecent l y ?

SENATOR CHAMBERS: No, as a human being .

SENATOR KRISTENSEN: As a human being, doesn't mean that you' re
not prone to make good faith mistakes, no.

SENATOR CHAMBERS: Is there a tendency a mong human be i n g s to
slack up on the work that they do, if the opportunity presents
itself, or are judges a special breed who are not afflicted by
that t e n dency?

SENATOR KRISTENSEN: Are you asking me would I like to take a
couple days off, if I had a chance? Senator Ch ambers, th ey ' r e
not going to reduce the amount of work they do. Those people
a re dedica ted peop l e .

SENATOR CHAMBERS: Okay, because my time. ..have you h e a rd o f an
i nst . . . of a si t u at i on that has grown up in certain locations
where at least a judge and in some cases some judges were taking
so much vacation time that the Supreme Court re vi ewe d t he
situation and they' re going to set some rules as to how much
vacation time a judge can take? Are you familiar with that, i f
you' re not, then I don't want to be argumentative.

SENATOR KRISTENSEN: I don't have any of the specifics. I 'm no t
well versed in that area.

SENATOR CHAMBERS: Have you heard of such a situation arising,

SENATOR KRISTENSEN: I' ve heard o f al l eg a t i o n s .

SENATOR CHAMBERS: Okay. And are they allegations sufficiently
strong that the Supreme Court is looking into this situation?

SENATOR KRISTENSEN: I can't tell you what they' re officially

SENATOR CHAMBERS: Thank you. Members of the Legislature, we do
have judges that are slacking up, slacking off, and n ot do i ng
t he w o r k t h e y s h o u l d d o . And it would be a natural thing, just
as when some senators get a very capable staff person t o t u rn
more work over to that staff person. If you' re speaking about
yourself, you call it, and this is what the judges would say ,we' re delegating authority. But, if you' re being realistic and
paying their salary, you'd say, no, you ' re pa s s i ng t h e b u c k . So

d oing, Senat or , n o .
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there are al w ays t wo ways to address the same thing. And
depending on whether you' re an advocate or an opponent, you put
a good f ace on i t . . .

SPEAKER BARRETT: One minute.

SENATOR CHAMBERS: ...or, in this case, I, as an o p p onent , pu t
an objective face on it. When you go ahead and pass this bill,
and 1990 comes, and they show you the need for another appellate
division, and its backlog gets heavy and they still are going to
have some of theirs going to t he S u p r eme C o u r t, then y o u ' r e
going to need more judges for that appellate division. A nd t h a t
means additional salary, a ddit i o na l mon e y into the judges'
retirement system, additional backlogs, additional cases not
being decided and you' re on the roller coaster with that, like
you' re on the roller coaster with the salary i n c r ea s e s . You
were told when you tied all those judges' salaries together that
you wouldn't be confronting what we' re confronting now. Before
one set of raises have even taken effect, they' re coming in for
very high raises. So now give them this temporary appellate
division, as you call it, and b e f o r e 1990 . . .De cember o f 199 0
comes somebody is going to be in here with a bill to wipe out
that deadline...

S PEAKER BARRETT: Ti m e .

SENATOR CHANBERS: ...and they' re going to get you to w ipe o u t
the deadline the same way they get you to put this thing in
place in the first place. They need those extra judges, they' ll

S PEAKER BARRETT: T h an k y o u . Y ou' ve heard t h e c los i ng . Th e
question is the indefinite postponement of LB 586. T hose i n
favo" of that motion vote aye, opposed nay . Ha v e y o u a l l vo t ed ?

say.

SENATOR CHANBERS: Nr. Chai rman.

SPEAKER BARRETT: S e n a to r C hambers .

SENATOR CHAMBERS: I can really take it, but even I can read the
lights on the board, so you can call the vote.

SPEAKER BARRETT: R e c o rd , N r . Cl e r k .

CIERK: 3 ayes , 22 nays, N r . Pr e s i d e nt , on t he motion to
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indefinitely postpone.

SPEAKER BARRETT: Notion fails. Back to the discussion on 586
and its possible advancement. S enator Ch i z ek .

SENATOR CHIZEK: Nr . S pea k e r , col l eagues , wh e n t he b il l was
brought to the cbmmittee there were a number of us that had some
concerns. We felt that the amendment that we had adopted
earlier dealt with some of the concerns that some of the members
expressed. Th e r e were some concerns e xpressed b y, obv i o u s l y ,
some of the district court judges. Senator C h ambers had
mentioned one. I'm not sure that I would describe the court as
crusty , "codgey" individuals. But I can tell you that we have a
problem, and Senator Chambers says seven of them. I have
oftentimes heard as...members of the court referred t o a s
a nchored an g e l s . I somewhat disagree with that also, Senator
Chambers. B ut we h a ve a b a c k l o g , we have a problem that needs
to b e a dd r es s e d . This is a temporary solution. I think the
committee, in good conscience, tried to deal with the problem
tnat exists. You can pick holes in the procedure, in this
temporary solution, if you want. I certainly disagree with some
of the opinions that come from the district court and some f rom
the Supreme Court, but t hat ' s not what my support of this
particular piece of legislation is about. I t ' s no t whether I
agree o r d i sagr e e wi t h opinions, it's not whether I agree or
disagree when a judge sends a minor to the Penitentiary in t h i s
state, that's not what it's about. It's about a problem with
500 cases of backlog and the people that suffer are t he p e o p l e
that are going to the Supreme Court in this state, that's who is
s uffe r i n g . And I think that this particular piece of
legislation will help deal with the backlog, and b ea r i n mi nd
i t ' s a temporary solution. So I would ask that you recognize
what the problem is. I don't sit in the court day i n a n d day
out. I can't tell you how hard they work. I can tell you that
facts and figures that I' ve seen don't l ie , an d we ' v e g ot a
problem and this bill addresses the problem and I would urge
your support of the bill.

S PEAKER BARRETT: S e n a to r K r i st e n s e n .

S ENATOR KRISTENSEN: Thank you . I think it's important for us
to look at what the backlog really does right now. Our Supreme
Court, if you look at the handout here that has a co uple of
different graphs on it, you' ll see numbers of opinions. And our
court right now is issuing,oh, we ' re about t w o ye a rs b e h i n d .
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If we would write numbers of opinions per judge, we' re p r obably
writing somewhere around 400, 500 op i n i on s a year . We' r e
seriously behind in a backlog. If we don't take care of thi s
backlog, we' re not going to be able to address any other problem
that we have in the Supreme Court. We are going to be in, next
year, talking about a permanent, intermediate court of appeals .
I think that is when the real issue and debate ought to be, do
we need more judges, do we need to do certain things to restrict
the number of appeals. I happen to don't think we shouldn' t
restrict the number of appeals, because it's a reflection
society and the problems that society is ha ving. And th is
morning sometimes you want the forum so you can vent your anger
at the Supreme Court or at judges that you don't like, and maybe
that is a good exercise for the body to do. But I wo u l d ur ge
you to advance this bill on, it's a necessary bill and it's one
that is desperately needed, not by judges, not by l aw y ers , but
by the people who are waiting two years to get a decision. You
know, two years is an awful long time to wait to see i f yo u ' r e
going to get your check when you' ve been injured. T wo years i s
an awful long time to find out if a bill that we pass i n t h i s
body is constitutional before it can take place. Two years i s
an awful long time for people whose very l ives de p end on t he
decision of the Supreme Court. And you may say, l o ok , y o u know,
I 'm not the person that's before the Supreme Court, but you
know, quite frankly, all of us are there every day because they
have far-reaching decisions on everything we do in here, every
aspect of your business or your profession is dictated in o ne
manner or another by the Supreme Court. A nd I ' d u r g e ~ ou t o
advance this bill.

SPEAKER BARRETT: Th an k y ou . Before recognizing Senator
Bernard-Stevens for additional discussion, Senator Conway is
announcing 'some guests in the north balcony, 31 fourth g r ader s
from Homer Community School with their teacher. Would you folks
p lease st a n d and be r eco g n i z ed . T hank you, we ' re p l e a sed t o
have you with us. Senator Bernard-Stevens, followed by Senators
Chambers, Schmit and Wehrbein.

SENATOR BERNARD-STEVENS: Thank you, Nr . S p e aker , members of the
body. I just wanted to express a couple of thoughts I think
more f o r t h e r eco r d than anything else, and possibly Senator
Chambers or Senator Kristensen can respond on their time, if
they so desire. I look at the statements and the information
thai has been given to us on the backlog of the S upreme Cou r t .
I look at the...I talk with people on the floor and people say
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the backlog is terrible, Senator Kristensen informs me that a t
some point...at this point it takes anywhere from 20 to 24
months for a case to be heard on the Supreme Court, and that i s
too long. And I hear all of those things and people will say,
yes, we need to do something we have to do something. And I
agree, we need to do something. The problem I have with LB 586
is I'm not sure that again we' re not being put into a p o s i t i o n
where, yes, we need to do something. This is the only thing we
have, therefore, it's either this or nothing. And s o t h e
Legislature will once again do, as we' ve done in the past , wl'Le
we need to do something, this is all we' ve got, we' ll pass c,
even though this bill may not actually solve the problem, it may
in fact create a larger problem. And I think we should look at
it very closely. The question that I have in my mind on 586 is
some of the areas Senator Chambers touched on earlier, is I have
a sneaking suspicion that we may be approaching the problem from
the wrong end. W e h ave an i n c rease in cas es be i n g app e a le d .
We' re not solving that problem, we' re not trying to reduce those
particular cases, necessarily. Those appeals will go on, and
people want to have their day in c.urt in the Supreme Court.
They want to have that final decision. Senator Kristensen is
absolutely right, we do not have the right, nor should w e t ake
their day in the Supreme Court, if they so desire. Ny concern
comes with the person or the individual or the entity that is
trying to win a case and they do not have proper funds, they do
not have the adequate financial resources and they' re competing
against a foe, if you wish, that does. What we' re doing in this
particular case is setting up an intermediate type of situation
where a decision will be. ..or, excuse me, a recommendation will
be made a n d that recommendation, even if it favored the
individual with less funds, with less financial funds, it s ti l l
would be appealed to the Supreme Court. And I f a i l t o se e , a t
this particular point, how this interim procedure w il l cor r ec t
that. I also fo resee a possibility that if the Judiciary
Committee, and if Senator Kristensen and others come up w ith a
bili, a long-term, solid reform on reducing the case log, if
it's another intermediate court, I suspect we may have the same
problem. I suspect that what we' ll have is the same number of
courts or cases being appealed, but now since we have an o t h er
case, another court that is going to be able to help reduce the
case load, it may, in fact, encourage more people to appeal even
further. So we may have an additional number of appeals and we
still have the same problem, but now we have two areas that are
being backlogged. I do have some serious concerns upon.. .about
that particular matter. The other concern that I have is the
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time period. If it, in fact, takes the Supreme Court, once they
begin a case, a period of time, a long period of time, how long,
the question has not been asked in the body, how long would it
take this intermediate process, this temporary process, how long
would it take for these district court judges to study a c a s e ,
to analyse the case thoroughly, to have enough information at
their fingertips and at their disposal to make a r e asonable
decision? How long will that take? If it, in fact, takes a
good, long period of time, will they, in fact, be able t o ha v e
that significant an impact on the backlog cases.

. .

SPEAKER BARRETT: One minute.

SENATOR BERNARD-STEVENS: ...in the very short period of time
that we' re giving them, until December of 1991, until it' s
sunsetted? I suspect what might happen is that in many cases
the sunset that we have in December, 1991, may not be a suns e t ,
it simply may be removed and we' ll have this discussion, how can
we have a sunset while we haven't come to a conclusion yet of
how to solve the problem and we still have a backlog . Ny
concern is that 586 will not necessarily solve the problem that
we would all like to do. And my co n c er n i s a l so t hat t he
Legislature will support the measure because it's the only one
in town without deciding whether or not the only measure in town
will, in fact, solve the problem we want to do. Thank you .

SPEAKER BARRETT: S e n a t o r C h ambers .

SENATOR CHAMBERS: N r . Chairman and members of the Legislature,
I'm not going to try to keep this bill from getting a v o te
today . And a f t er listening to the body, they' re going to
support the bill because Judge Hastings wants it, then when thesalary i n c r ea se com e up he wants that, too, so maybe I won' t
spin my wheels on that one and just let you go in and give them
what they want. But i t ' s k ind of i nt er e st i ng that this
Legislature is of a fram of m ind to s ay that if certain
responsibilities are g'ven to an individual,and he doesn' t do
his job, you give him more people to do the work he's supposed
to do, that's the incentive not to get down and do what they' re
supposed to do . Not h i n g i n t h i s b i l l tells us what criteria
will be used to select these judges, other than that they may be
retired or they may be active; maybe from the district court,
maybe retired Supreme Court judges. S enator Ch i sek d i d make a
Ereudian slip, he mentioned the problems that exist in the court
system, and he said "people who suffer are those who go to the
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Supreme Court". And, Senator Chizek, I agree, those who suffer
are those who go tO the Supreme Court. Now, if these judges can
have their wor'k reduced, and that's what's going to happen, and
then they can also get a substantial salary increase, I say more
power to them. That's what everybody tries to do i n this
society. Minimum effort,maximum return, so they want to do as
little as possible and be compensated as much as p ossibl e f or
it. Sen ator Chisek, I'm not taking my position on this bill
because of the nature of decisions, although when some judges
came bef or e us I had a chance to express my views about a
certain opinion they gave. But, if you read through some of the
Supreme Court decisions, I mean re...check it for the s yntax,
check it for logic, check it for clarity, it's pretty poor
stuff. And maybe they are in a big hurry, and maybe it's not
just a lack of capability in doing their work, but it's out
there for e v erybody to read. And I'm not one of those who, just
because somebody puts on a black robe and sits up on a chai r
that puts them in a position to look down on everybody else,
will say that whatever he does is right, that whatever he d o es
is quality work. That is not the case and you all ought to read
more of these opinions. I don't mean the ones that just relate
to a particular issue that you' re interested i n . When t he se
advance sheets come out, these little gray corn : books, as some
people call them, or funny books, read them, r d them. And one
county judge in Nebraska had a lawyer reading a case to him from
that and he said, I ain't going to have the law read to me from
no f u nny b o ok , di d n ' t even know what an advance sheet was.
Maybe, though, he w as m o r e correct in his a ssessment than
(laughter) we are who are trying to accord a certain amount of
stature to what comes out of the Supreme Court. This I m u st
say, not all of the judges are lacking in capability. N ot a l l
of them are lacking in dedication. But remember they get to be
judges through a political process. They are filtered through a
nominating committee which is composed of people who were put on
there for political r easons. That gr oup can t hen send t h r ee
names. They send two strikes and a ball, and the b a ll is
selected, a lost ball in high weeds, but it's not as bad as a
strike, so you get an incompetent on the bench as a political
payoff, and these judges are not selected because of their
capability in the law. And there are lawyers on this floor who,
if you can get them away from the mike to ask them about some of
the experiences they' ve had with some judges, they' ll talk about
them worse than I'm doing. But remember, these remarks don' t
apply to all the judges, but my remarks apply to these panels.
A nd, S e nato r Ch i z e k , when I used the term "crusty and
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superannuated" I was talking about these retired judges.
.

SPEAKER BARRETT: One minute.

SENATOR CHANBERS: ...who don't have anything to do and no way
to make money. So they' re going to inflict them on the public,
that 's what I had said. So you' re interested in having this
experiment, you profess concern for the public because there is
a delay in them having their case heard. Would you rather delay
in having an operation by somebody competent, or would you
rather go to an auto mechanic to have your tonsils taken out
because he can take you in at nine o' clock this morning? This
bill is going to move. The salary increase is going to move,
but I want these things that I'm saying now in the record. And
I' ve said all that I'd like to say on this bill, a nd I ' m h o p i ng
that there will not be enough votes to advance it.

SPEAKER BARRETT: Senator Schmit, please.

SENATOR SCHNIT: Nr. President and members, I rise in support of
the bill, but I do want to agree with some of what Senator
Chambers has indicated here this morning. If there is one word
t hat h a s be e n use d more often this session than any other, I
believe it would be the word temporary; if not that, it would be
stopgap; if not that, it would be something else to indicate
something to take the place of something better until we find
the perfect solution. Obviously, we are always looking for that
perfect solution. But I would expect that one o f t hese days
we' re going to have to have some sort of an appendage on a bill
that would go into the statute books that says t his i s
temporary. Senator Scotty Moore's L B 6 1 1 i s goi ng to be
temporary until we take care of the little problem of foundation
aid and equalization aid, and we wield a club over ourselves to
address the issue fairly and sguarely, as we ought t o d o . And I
wish you the very best, Senator Scotty, but I' ve been waiting
for that for 20 years and it has not happened yet. And your
hair will be looking like mine, I'm afraid, before you get that
kind of a situation. LB 84, you' re involved with that one also,
a little stopgap. I don't know yet exactly how you and Senator
Lamb got that deal pulled with Hall and Chizek, because they' re
usually sharper dealers than that. ( Laughter. ) B u t y o u ' ve g o t
it rolling, and more power to you, except that again it's a
temporary solution until we find something else. LB 7 39 is
somewhat of an interim, somewhat unexpected return to the
taxpayers because, as I listened yesterday, no one e x pected t o
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be really raising taxes with 773. If you didn't expect to raise
taxas, under 773, you didn't listen to Senator Vard Johnson. He
told us we' re going to raise the taxes to take care of the needs
of 7 7 5. Go back a n d check the r e cord . When I asked him, how
much, he said seven to nine million. He stood right behind me.
I said, would you believe maybe five or seven times that much?
And he spoke very disparagingly of m y remarks. I th ink it
turned out to be that I was closer to it than he was. We also
have IB 89 , ' obviously , a very well thought out bil l . But
because we don't seem to want to put the money into it,we'
going to have to have some kind of an interim proposal that will
be less costly so we can 'ease our toe into the water a nd t he n
take a little more bold step next year,a nd then the next y e a r
after that and take care of the responsibility which i s our s.
We' re g o ing t o h ave...I suppose we have a temporary solution to
the College of Pharmacy problem, although that may take care of
itself, if we don't do something before long. I 'd j us t l i ke t o
suggest also, I don't believe that the court -is going t o w o r k
less h o u rs . I be l i eve t he c o ur t i s w o r k ing f u l l t i m e n o w. I
think they will continue to work full time and I certainly think
that, for whatever reason, for whatever reason, we need t o do
something in that area. It is not the court which creates
cases, we create t h ose cases. Senator Chambers made it v e r y
clear, as he always does, that he's not castigating all of the
judges, none of us would. We believe most of t he j u d ges ar e
competent. I believe the vast majority are excellent judges. I
think it's important that we recognize that performance also can
be tied somewhat to workload. Once an employee works beyond a
certain number of hours and works under a certain workload t h e
efficiency does not maintain its usual high standards. And I
would suspect that the court, upon look ing back and seeing t he
workload that comes...that is coming after them, must certainly
feel somewhat frustrated. I don' t k n ow , I don ' t kn o w i f t h i s i s
going to work or not. I' ve not...I'm not going to suggest.

. .

SPEAKER BARRETT: One minute.

SENATOR SCHNIT: . ..that it's a major improvement. I do suggest
that some individuals here, Senator Chizek, S enator Kr i st en s e n
and others are looking at it as a method whereby some of that
workload can be r e l i ev e d . But I just want to caution you that
we need to look toward permanent solutions, not temporary
solutions. They need to be permanent whether they address t he
court, whether they address property taxes, w hether t h e y a d d r e s s
..he income tax, whether they address the budget or whatever they
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address, they need to be permanent solutions. There is no s uch
thing as a temporary statute. We enact a statute into law and
it becomes a matter of the statutes of the State of Nebraska and
they remain there. We' ve talked about temporary taxes a nd t h e
people laugh. So we don't want to get into the same kind of
situation when we address temporary solutions. Temporary
solutions have the force of law once they are enacted. Ifthey' re bad l aw , t h ey ' re ba d law, and they' re not made any
better by the fact that we have called them temporary. So.. .

SPEAKER BARRETT: T i m e has e x p i r e d .

SENATOR SCHMIT: ...with some regret I still think we need
{recorder malfunction) the bill. But I would hope that the
committee will look toward a permanent solution.

SPEAKER BARRETT: Senator Wehrbein .

SENATOR WEHRBEIN: Mr. President and members, Senator Schmit,
many of your points are well taken. I believe it's time to move
on with this issue. One of the standards of our soc i et y has
been the fact that we can have justice. And I think this is one
of the points that we ought to face here as we face the backlog
that the Supreme Court is facing. I really don't think it
serves an y pur p ose to be name calling or calling about what' s
been going on, but let's move on. T hese people ar e not h e r e to
defend themselves. It's one of the things I feel kind of bad
about. I really don't think that serves any purpose at all. I
think that we would be better served to try to find justice that
is appropriate for all. One of the t hings that causes
disrespect for our laws, I believe, is the fact that we' re not
able t o pr ose c ute or to at lea"..t take care of justice as it
properly should be. And ba cklogging the court system has
contributed to that. I .also think that castigating our people
involved in the court system unnecessarily also serves to lower
the r e spect f or our laws and probably is causing some of the
problems we' re facing in society today. So I think i t' s
appropriate that we move on and attempt to do something, even if
it is only temporary. Doing nothing amounts to a decision, too,
and t h a t ' s wh a t perh a ps we are doing in many areas of our
society is doing nothing. I think moving on and worrying about
whether it's exactly perfect is something that we should perhaps
consider, but I think we ought to bs moving on, doing something
positive, if we have to correct it, if we have t o make it
permanent in time, let's do it, but let's take care of the
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situation as we see it today.

SPEAKER BARRETT: Senator Ashford, p l e a s e .

SENATOR ASHFORD: Question.

SPEAKER BARRETT: Question has been called. Five hands? I do .
Shall de bate now cease? Those in f avor vote aye , o pposed n a y .

CLERK: 25 ayes, O nays, Mr. President, to cease debate.

SPEAKER BARRETT: Debat e c eases. Senat o r K ristensen, f o r
closing.

SENATOR KRISTENSEN: Mr. Speaker and col l eagues, I a pp r ec ia te
the opportunity today for some very frank discussion about the
state of affairs in our judiciary, particularly that in the
backlog o f t he Nebraska Supreme Court. And perhaps there a r e
some who are confused about the procedure, and I 'd be g l a d t o
clear up any of those problems that you may have exactly how
this will work. But I want to talk to you, basically, in
closing that if we don't do something with the backlog, the
backlog will only get worse, and if it gets worse, the two years
is going to stretch to two and a half years, and then it's going
to stretch to three years, and it's a situation we can ' t
t ole r a te . Thr oug h the interim we' re going to be discussing
long-term permanent solutions to really a societal problem, and
t hat ' s the increased filings and disputes in our courts of law,
and ultimately into our appeal system. I think Senator Wehrbein
was correct, that we can call names, we can do a lot of things,
a nd w e c an d i scu s s , all of us, that we' ve had good and bad
experiences in the court system. I would u r g e you t o ad v anc e
this bill on and address the real problem that we have and th a t
is the backlog in our Supreme Court, and to try to alleviate the
problem that we have of waiting two years for justice to be
given to many of our appellants. Thank you.

SPEAKER BARRETT: Thank you. The question before the body is
the advancement of LB 586 to E h R Initial. All in favor vote
aye, opposed nay. Rec o rd vo te h as b een re quested. H ave you a l l
voted'? Record, p l e a s e .

CLERK: (Read re c o rd vot e as f ound on p age 1657 of t he
Legislative Journal.) 3 2 ayes, 2 n a ys , Mr . P r e s i d en t , on t he

Record.
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advancement o f LB 586 .

SPEAKER BARRETT: LB 586 is advanced. Anything for the record?

CLERK: Mr. President, your Committee on Judiciary, w hose Chai r
is Senator Chizek, reports LB 211 to General File, and LB 6 4 2 t o
General File with amendments, those signed by Senator Chizek. I
have a proposed rule change offered by Senator Korshoj . Th at
will be referred to Rules Committee. S enator s B e r n a r d - S t e v e n s
and Schimek have amendments to be printed to LB 769 . Gen e r a l
Affairs gives n o tice of confirmation hearing, a s does B u s i n e s s
and Labor , t ho se s i gn ed by Senators Smith and Coordsen a s
Chairs. And new A bill, LB 767A, by Senator Smith. (Read by
title for the firs t time.) That's all t ha t I h av e ,
Mr. P r e s i d e n t . (See pages 1657-60 of the Legislative Journal.)

SPEAKER B ARRETT: T hank yo u .
t o r e c e s s u s , p l ea s e.

SENATOR PETERSON:
vne- t h i r t y .

SPEAKER B ARRETT: Thank you. You' ve heard the motion to recess
until one-thirty. Those zn f avo r say ay e . Oppo sed n o .

I move, Mr . President, we re ce s s u nt i l

Senator Peterson, would you like

C arr i ed , w e ' r e r ece s s ed .

RECESS

SPEAKER BARRETT PRESIDING

CLERK: I have a quorum present, Mr. President.

SPEAKER BAR RETT:
Mr. C l e r k ?

Thank y ou . An y ' h i ng f o r t h e r ec o r d ,

CLERK: Mr . Pr e s i den t , I hav e an At t o r ney General's Opinion
addressed to Senator Wesely regarding LB 182. T hat ' s a l l t h at I
h ave, M r . Pr esi d e n t . ( See pag e s 1 6 6 1 - 6 3 of t h e Leg i s l at i v e

SPEAKER BARRETT: Th a n k y o u. Proceeding immediately then to our
General Fi l e age n d a , 1 9 8 9 s e n a t o r p r i or i t y b i l l s , LB 182.

Journa l . )
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LR 75

PRESIDENT NICHOL PRESIDING

PRESIDENT: Ladie s an d ge ntlemen, welcome to the George W.
Norris Legislative Chamber. We have with us this morning as our
Chaplain of the day, Reverend Frederick Felger of the Ce ntral
P ark Con g r e g a t i o n a l ­ United Church of Christ. Wou ld you
please rise for the invocation this morning.

REVEREND FELGER: ( Prayer o f f e r e d . )

PRESIDENT: Th a n k yo u , Re v e r e n d F e lg e r , p l ea se r etur n t o g i v e u s
our invocation again. Reverend Felger is i n Sen a t o r Lyn ch ' s
district in Omaha. Roll call, please. Mr. C l e r k , p l ea se .

CLERK: I have a quorum present, Mr. President.

PRES>DENT: Th a n k you . Any corrections to the Journal today'?

CLERK: No corrections, Mr. President.

P RESIDENT: An y m e s s a g e s , r epor t s or anno u n c ements ?

CLERK: Mr. Pr esident, your Committeeon Enrollment and Review
respectfully reports they have carefully examined and rev i e wed
LB 575 and r ecom mend that same be placed on Select File,
LB 575A , LB 330 and LB 58 6 a l l on Se l ec t Fi l e . (See
pages 1709-11 of the Legislative Journal.)

Th last i .em, Mr . President, I have a rep ort from the
Department of Roads Operation Cash Fund for the period of March,
1989. T h at i s a l l t h at I ha v e , Mr. P r e s i d e n t .

PRESIDENT: Fi ne , t h an k y ou . Before we start Final Reading, a
f ew d a ys ago y ou h ad introduced LR 75 which has to do with
heart disease and cholesterol situation coming u p , and s i n ce
today is the day that we start the blood pre ssure and
cholesterol testing, it was felt appropriate t ha t we t ak e up
this LR 75 today rather than wait. Is there any objection? I f
not , M r . Cl e r k .

CLERK: Mr . Pr e s i d en t , LR 7 5 is found on page 1692 o f the
Journal. It was intr oduced by Senator Wesely. ( Read b r i ef
descr i p t i on . ) Ag a i n , Mr. P r e s i d e n t , on p age 169 2 o f t h e
J ourna l .
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CLERK: 29 aye s , 0 n ay s , Mr . Pr e si d en t , on the advancement of

adopted .

E & R amendments to LB 586.

LB 330.

SPEAKER BARRETT: LB 3 30 i s a d v a n c ed . L B 58 6 .

CLERK: M r . Pr es i d e n t , the first item on 586 are Enrollment and
Review amendments, Senator.

SPEAKER BARRETT: Sen a t o r Li nd sa y .

SENATOR L I NDSAY: Mr. President, I mo ve the adoption of the

SPEAKER BARRETT: Shall the E & R ame ndments t o LB 586 b e
adopted ? A l l i n f avo r say aye . Opp o s e d n o . Carr i e d , t h ey a r e

CLERK: Mr . Pr e s i den t , I have nothing further on th e bi l l .

SPEAKER BARRETT: S enator L i nd s a y .

SENATOR LINDSAY: Mr. President, I move that LB 586 as a m e nded
be advanced t o E & R fo r En g r o ss i ng .

SPEAKER B A RRETT: The question is the advancement of LB 586 .
All in favor say aye. I 'm s orry , Se n a t o r C h a mber s .

SENATOR CHAMBERS: Mr . Chairman, I just want to say one thing on
this bill and on another bill. I d i d ev e r y t h i ng I cou l d on
General File t o express what I thought was wrong with the bill
and why I d i d n ' t t h i nk i t was wi se . I t ' s c lea r t h at I ' m not
g oing t o be ab l e s t op t he b i l l o r amend it so I'm not go ing t o
attempt to do that. And when the judges' salary bill comes up,
s inc e you a l l have persuaded me t:;at you feel that the judges
are entitled to the c onsideration t h a t t hey ' r e s eekin g t h i s
session, I'm not going to fight them on their salary either. I
had said that I would, but since the body is in such a c ol l eg i a l
attitude with reference to the judge-, t hei r sa l ar y b i l l should
fly right through a lso, but at leas t i t won ' t h av e any
impediments put in its path by me. And wi t h t ha t , I ' m n o t go i ng
to vote for thzs bill, but I'm not going to try to d o an y t h i ng

SPEAKER BARRETT: T hank you . Any o t h er d i scu ss i o n ? I f n o t ,

to stop it.
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recordy

E & R amendments tn LB 182.

those in favor of the advancement of the bill say aye. Opposed
no. Carr ied, the bill is advanced. L B ...anything for the

CLERK: Nr. President, two items, amendments to be printed by
Senator Smith to LB 89 and to LB 280. (See pages 1875-76 of t he
Legislative Journal.) That's all that I have, Nr. President.

SPEAKER BARRETT: T h ank y ou , Nr . Cl e r k , LB 182.

CLERK: Mr . President, 182 is on Select File. I do h av e E & R
amendments pending, Senator.

SPEAKER BARRETT: Senato r L i n d s ay .

SENATOR LINDSAY: Nr. President, I move the adoption of t he

SPEAKER BARRETT: Sha l l the F. & R amendments be adopted to
L B 182? T h ose i n f av o r s a y a y e . Opposed no . Car r i e d, t h e y a re

CLERK: Nr. President, Senator Coordsen would move to amend the
bill. Sen ator, I h ave y ou r AN 1 498 bef o r e me . (Coordsen
amendment appears on pages 1877-78 of the Legislative Journal.)

adopted.

SPEAKER BARRETT: S e n a to r C o ordsen .

S ENATOR COORDSEN: Th a n k y o u , Nr. President, members of the
body. Las t week, early last week we had a meeting between the
proponents of the bill, the opponents of the b ill, Senator
Wesely and myself were present, and we worked out a series of
amendments to address the concerns of the opponents to the b i l l
and what I'm presenting to you in 1498 then is the result of
that particular meeting. And I 'would direct your attention to a
handout that went out this morning with a two-page explanation
and t h e n t he l ang uage of the amendment. We' ll run quickly
through the two-page explanation with the changes in LB 182 that
will be brought about with the adoption of this amendment.
First is a definition of costs which shall mean the sum or
equivalent expended, paid or charged for goods or services , or
the contracted or negotiated price. And I would share with you
that if we adopt this amendment there will be an amendment to
this amendment to change the language in that small amount.
Page 2 of the explanation, paragraph 2, will change the standard
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would primarily, well, only affects the interstate construction
within Douglas County. I know...there is language in the bill
urging the department to again apply this year. If I r em ember
correctly, last year they applied, I think it was $16 million
and this year I think the number is, I know it is larger, it
seems to me it is around 30 but that may not be exactly right,
but there is language encouraging o r conc u r r i n g i n t he
department making that request the second time, and, frankly, if
it does not oc cur, i f the state does not re ceive those
discretionary funds, a year from now we will have t o l ook at
that issue and make a determination if there is a way and
logical method in which the state could help accelerate that
program other than with those discretionary funds. I have
spoken with Senator Kerrey one day within the last month and
talked about it and he was very interested in trying to assist
in whatever way he could in that area. So, but the only direct
relation to those discretionary funds is concurrence, in effect,
in the appropriation bill that the Department of Roads should
proceed with those requests, and I know that is being done.

S ENATOR HARTNETT: T h ank y ou .

SPEAKER BARRETT: T h ank you. Senator Hannibal, please.

SENATOR HANNIBAL: Mr. Speaker, I would m ove tha t we r eces s
until one-thirty.

SPEAKER BARRETT: Thank you . Mr. Clerk, anything for the

CLERK: Mr. President, yes, thank you. A series of amendments
to be printed to LB 813. (See pages 1942-46 of the Legislative
Journal. )

Enrollment and Review reports LB 330 and LB 58 6 as cor r ec t l y
engrossed. Mr. President, I have an Attorney General's Opinion
addressed to Senator Beyer , Byars , ( Re . L B 809) excuse m e, a n d
Senator Bernard-Stevens had amendments to LB 814, Mr. President,
and that is a ll t hat I have . (See p ages 1936-46 o f t he
Legislative Journal.)

S PEAKER BARRETT: Tha n k y ou . You have heard the motion to
recess until one-thirty. Those in fa v or say a ye . Opposed no.
The ayes have i t . C ar r i ed . We are re cessed. (Gavel)

record.
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the enacting clause.

you from all of us. LB 586 .

PRESIDENT: LB 574A passes with the emergency clause a tt a c h ed .
L B 5 7 5 , p l ea s e .

ASSISTANT CLERK: ( Read LB 575 on F i n a l R e a d i n g .)

PRESIDENT: A l l pr ov i s i on s o f l aw relative to procedure having
b een compl i e d w i t h , t h e q ue st i on i s , shal l L B 5 75 p a ss ? Al l
t hose i n f av or v ote aye , opp os e d n a y . Have you a l l v ot ed ?
Record , Mr . Cl er k , p l ea se .

ASSISTANT CLERK: ( Record v o t e r ea d . See pag e 2639 o f t he
Legislative Journal.) The vot e i s 40 aye s , 1 nay , 7 p r ese n t and
not voting, 1 excused and not voting, Mr. President.

PRESIDENT: LB 57 5 p as se s . L B 5 7 5 A .

ASSISTANT CLERK: ( Read LB 5 75A o n F i n a l Rea d i n g . )

PRESIDENT: Al l p r ov i s i on s of l aw relative to procedure having
b een comp l i e d w i t h , t h e qu e s t i on i s , shal l LB 57 5 A p a ss? Al l
those in fav or vot e aye, opp o sed n ay . Have you a l l v ot e d ' ?
Record, Mr . Cl e r k , p l e a se .

CLERK: (Record v o t e re ad . S ee p age 26 4 0 of the Le gislative
Journal.) 41 ayes, 0 nays, 7 present and not voting, 1 excused
and not voting, Mr. President.

PRESIDENT: LB 57 5A p a s s es . May I introduce a very sp ec i a l
guest of Senator Pirsch. Under t h e n or t h b a l con y , w e have t h e
Honorable P.J. Morgan, Mayor-elect of Omaha. Mayor, w o u l d y ou
s tep ou t so w e c a n s e e yo u ? T hank you , M a y o r , we are h o n o red t o
have you in our presence this morning. And congratulations to

CLERK: Mr . Pr e s i d en t , I have a motion on the desk . Sen at o r
Haberman will m ove to return the bill for purposes of s t r i k i n g

PRESIDENT: Senator Haberman, please.

SENATOR HABERMAN: Mr . President and members of t h e b od y , I
would l i k e t o b r i n g to your attention some of the facts and
f eat u r e s i n 586 .

PRESIDENT: Sen a t o r Ha b e r man .
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SENATOR HABERNAN: W el l, Nr. President, it's also hard here to
try and explain something when you' ve got half the people back

PRESIDENT: Would you hold up a moment, please. Incidentally,
ladies and gentlemen, we have two famous guests with Mayor-elect
P.J. Morgan, former two senators, Senator Eug e ne Na h oney and
Senator William Skarda. Would you welcome them to our presence
this morning. Thank you. It's good to have both of y ou back
with us this morning. Would you hold up just a moment, Senator
Haberman. Sena t o r H a b erman, would you like to proceed now,
please.

SENATOR HABERNAN: Well, Nr. President and members of the body,
I would like to bring to your attention some of t he f act s
pertaining to IB 586. Now 586 is an 18-months program that
would cos t u s $ 3 83 ,000 . I would like to explain to you what i t
is, therefore, the record will show what it is and why I'm going
to vote no. This legislation states that one or two, possibly
two retired judges will sit as an appellate court f or t he
district court judges. There are only two that are qualified to
do this. Now th ose two judges are going to draw a salary of
$14,000 the first year, which i s f i ne . Th ey d ese rv e the
$14,000. But t o support those judges we' re going to hire two
secretaries, 36,000; two law clerks at 58,000, and two staff
atto rney s at 6 7, 00 0 . And this is for an 18-months program,
we' re hiring these people for 18 months. So, for the first
year, it's going to cost $264,000. Then they ' re supposed t o
travel all over the state and help the district judges. Well,
t hat ' s ,almost impossible in 18 months. It's going to take at
least a couple of months for some of those judges and everybody
to get out to other parts of the state. Now I have been told by
Senator Kr i st e n s en , whose legislation this is, that this summer
they' re going to have an interim study on how to create a new
appellate court to handle some of these problems. So I sa y w i t h
that information that do we really need to start a new program
when it's going to be changed'? Now what I'm leery of...and
Senator Kr i st en se n says i t won ' t happ e n , that this will be
carried on and financed year after year after year. He s ay s ,
no, that isn't going to happen. So what we' re going to do is
these six people that we' re hiring, we' re going to fire them in
1 8 months . How man y of you believe we' re going to do that?
We' re going to hire two attorneys, two law clerks and t wo
secreta r i e s and at the end of 18 months just let them go. We

there .
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aren't going to to that. T hat on l y ha p p ens i n the Legislature
when you lose your chairmanship and you lose two employees, then
w e boot them o u t . It doesn't happen in the courts or i n t h e
court system. They keep these employees. So I wanted to bring
to your a ttention that this is an 18-months program. I t ' s
supposed to be a temporary program. I am n ot aga inst the
program but if we' re going to put one into place, l e t ' s h ea r t h e
whole p r og r a m , wh at i t ' s go i n g to be, how they' re going to
handle it and have the total cost. So, Mr. President, thank you

PRESIDENT: The motion is withdrawn. Would yo u r e ad t h e b i l l ,
please, Mr. C lerk. Please retur n t o you r d e sk s , l ad ie s a n d
g ent l emen, s o w e c a n c o n t i n u e w i t h F i n a l Re a d i n g . Mr. C l e r k .

CI.ERK: ( Read LB 586 o n F i n a l R e a d i n g. )

PRESIDENT: A l l p r ov i s i on s o f l aw relative to procedure having
b een b e en com p li ed with, the question is, shall LB 586 pass?
All those in favor vote a ye, opposed n ay . Hav e yo u al l v o t ed ?
R ecord , M r . C l er k , p l e as e .

CLERK: (Record vote read. See pages 2641-42 of the Legislative
Journal.) 37 ay es, 6 nays, 4 present and not voting, 2 excused
and not voting, Mr. President.

P RESIDENT: LB 586 p a sse s . LB 5 8 6 A , p l e ase .

CLERK: ( Read LB 586A on F i n a l R e a d i n g. )

PRESIDENT: A l l p r ov i s i ons o f l aw relative to procedure having
b een com p l i ed wi t h , t he qu e s t i o n i s , sh a l l LB 586 A p as s ' ? Al l
those in favor vote aye, opposed n a y. Have you al l v o t ed ?
Record , M r . C l er k , p l e ase .

CLERK: (Record vote read. See p age 2642 of the Legislative
Journal.) 37 ayes, 7 nays, 3 present and not voting, 2 excused
and not voting, Mr. President.

PRESIDENT: LB 586A passes . LB 60 3 , p l e as e .

CLERK: ( Read LB 603 o n F in a l Re a d i n g. )

PRESIDENT: Al l p r o v i s i on s of law relative to procedure having
b een comp l i e d wi t h , the question is, shall LB 603 p as s ? Al l

very much for your time. I withdraw the motion.
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L B 611A, p l e a s e .

CLERK: ( Read LB 611A cn F i n a l R e a d i n g .)

PRESIDENT: Have you all voted? Record, Mr . Cl e r k , p l ea se .

CLERK: (Record vote read as found on pages 2646-47 of the
Legislative Journal.) 35 ayes, 10 nays, 3 present not voting, 1
excused not voting, Mr. President.

P RESIDENT: LB 61 1 A p a s s e s . Sena-or B a r re t t , p l ea se .

SPEAKER BARRETT: Th a n k y o u , Mr . President and members. I wou l d
like tc suggest that there are ano t he r d o z en o r so b i l l s t h at
are av a i l ab l e t o be read on F i na l . I ' d l i ke t o add them to the
l i s t t od ay a n d i f you ' d l i k e t o mak e a note of them we'l.l tack
them on to the end of the current agenda on Final Reading. They
start with L B 137 and LB 137A, LB 211, and LB 2 15 , LB 2 28 , and
L B 352 , L B 6 3 9 , a n d L B 76 1 , and LB 76 2, LB 76 2A , LB 815 an d
LB 815A, and LB 817 and L B 81 7 A. Th ose we c a n re ad t h i s
afternoon with a s uspension , a n d I wo u ld like to so sugg est.

PRESIDENT: Did you want to suggest something about recessing?

S PEAKER BARRETT: I wou l d m o v e w e recess until one-thirty.

PRESIDENT: You ' ve heard the motion. All in favor say aye.
Opposed nay . We ar e recessed till one-thirty. T hank you .

T hank y o u .

RECESS

PRESIDENT NICHOL PRESIDING

CLERK: Quorum present, Mr. President.

PRESIDENT: Th a n k y ou . While the Legislature is in s essio n and
capable of transacting business, I pr o p ose t o s i gn an d d o s ign ,
L B 611, L B 6 1 1 A , L B 6 0 3A , L B 5 8 6 , LB 586A, LB 60 3 . Let t he
record show please that Senator Coordsen had some guests in the
n ort h b a l co ny . There we r e seve n 9 t h g r ad e students from
Mil l x g a n H i g h S c h o o l i n Mi l l i gan , N ebr as k a and th e t e ac h e r .
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N ay 22 , 1 9 8 9 L B 84, 8 4 A , 58 6, 586 A , 6 0 3, 603 A , 6 11
6 11A, 7 3 9A , 7 4 4

CLERK: ( Read LB 739A o n F i n a l Re a d i n g . )

SPEAKER B ARRETT: All provisions of law relative to procedure
h aving b e e n c o mp l i e d wi t h , the question is, shall LB 739A pass?
Al l i n fa vo r v ot e aye, opp o se d n ay . Hav e y ou a l l v o t ed ?
R ecord , p l e a s e .

CLERK: ( Read r e c o r d vo t e as f ound on p a g e s 2 6 5 8 - 5 9 o f t h e
Legis l a t i ve Jou r n a l . ) 40 ayes , 7 n ay s , 2 p r e sent and n o t
voting, Nr. President.

SPEAKER BARRETT: LB 7 3 9 A p a s s e s . LB 744 .

CLERK: Mr . Pr es i d ent , may I read some items for the r eco r d ?

SPEAKER BARRETT: Proceed .

CLERK: Nr . Pr es i d ent , communication from the Governo r t o t h e
C lerk . (Read communication re garding LB 84 and LB 84A. See
page 2659 of the Legislative Journal.)

Confirmation report from the General Affairs C ommittee. Y ou r
Enrolling C lerk h as presented to the Governor bills r ead o n
Final Reading this afternoon, Mr. Pr es i d en t . T hat ' s a l l t h a t I
have. ( Re. L B 5 8 6 , L B 5 86 A , LB 60 3 , LB 603A, L B 6 1 1, LB 6 1 1A . )

SPEAKER B A RRETT: T hank y o u . Pr oc e ed t h en t o t h e r ead in g o f

CLERK: ( Read LB 74 4 o n Fi n al Re a d i n g . )

SPEAKER BARRETT: A l l provisions of law relative t o p rocedure
havin g been c om p l i ed wi t h , the question xs, shall LB 744 become
law? All in favor vote aye, o p p o sed n a y . Have you a l l v ot ed ?
Have yo u a l l v ot ed ? Senator Withem.

SENATOR WITHEM: Le t's do a r o l l c a l l v o t e , p l e as e .

LB 744 .

SPEAKER
Nembers
p lease
Warner ,
Byars .
Proceed

BARRETT: Th ank y ou . Rol l c a l l ha s b een r equest e d .
p lease c h ec k i n . Sen at o r s Rod J oh n s o n and Byars ,

r ecor d you r p r e se n c e . Senator L y n c h , p l ea se . Senato r
please r ec o r d you r p r e se nc e . S enator Smith. Sen a to r

Senato r Denn i s B yars , p l ea se , r eco r d yo ur p r e se n c e .
with the roll call. The ques t i o n ag a i n zs t h e . . . wh e t h e r
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case. Our Supreme Court is made up of seven justices,and our
backlog really started about 1969 and has reached what -~ felt
in the last couple of years is a crisis situation. Thus. l ast
year we introduced a bill called LB 586. If you' ll remember, it
was call the band-aid court, and the band-aid court was designed
to temporarily address the increasing amount of backlog of
appeals to the Nebraska Supreme Court. This amendment is the
permanent solution to what we temporarily did last year. This
is the enabling constitutional act that will allow us to set up
an intermediate court of appeals. It will be a court not
subservient to the Nebraska Supreme Court, n ecessar i l y , b ut wi l l
be another court of appeals f or u s t o u se t o add r e ss the
backlog. Quite f r a n k l y , t he r e i s a l ot mor e t o t he b i l l . The
committee amendments specifically are clarifying. What the y d o
is clarify that you have a right, an absolute right, to an
appeal to an appellate level court, either to the appeals court
t hat we ar e goi ng to be creating or to the Nebraska Supreme
Court. Right now, for example, if you were i n coun t y cou r t ,
l e t ' s say that you had a small dispute of $5,000 with your
neighbor, you have the opportunity to appeal that t o the
district court, and if y ou didn't like the decision of the
district court, you have the right to appeal that to the Supreme
Court. These amendments will just guarantee t hat you wi l l
always have the right to appeal from the district court, and
that you won't be cut off at the district court level f or y our
appeal . I t al so d o e s a l i t t l e b i t o f c l e an i n g u p o n t h e b a l l o t
language, but the major thrust of the committee amendments is to
guarantee us at least one appeal to the appellate level, a nd I
would ask for the adoption of the committee amendments.

SPEAKER BARRETT: , Th an k yo u. Di scussi o n on the committee
amendments. Senator Chambers.

SENATOR CHANBERS: Nr . C h a i r man , and members of the Legislature,
this is, to my way of thinking, one of the most serious b i l l s
that has come before the Legislature because it deals with the
fundamental right that has always belonged to the citizens of
this state ever since there was a court system; that was the
right to take an appeal of an issue, whether it involved
criminal charges or a civil matter, to the State Supreme Court.
The purpose of this amendment is to take away that absolute
right and leave it up to the Supreme Court to determine whether
it chooses to allow you to appeal a matter to the Supreme Court,
itself. The only two exceptions would be a ca pital case,
meaning w h er e t he death p e n a l ty has been i m posed , o r one
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SENATOR KRI STENSEN: Th a n k you . Last ye a r w e h a d L B 5 8 6 , which
was a b and-a id cou r t . T he c o u rt was al l owe d t o cr e a t e an
. <ppella t e division from th e dis trict b ench, and i t wa s we
brought district judges in from across the state to serve o n a
panel of t h ree t o he ar cases and make recommendations to the
Supreme Court on how to decide that. That wi l l t e r mi n at e in
December of this year.

SENATOR ASHFORD: Has that been implemented?

SENATOR KR I STENSEN: Yes , t hey h av e b e e n u p a n d he a r i ng c ase s
s ince Se p t ember .

SENATOR ASHFORD: A nd currently are those judges s i t t i ng i n t h e
div i s i o n n ow, ar e t h ey s i t t i ng i n . . .o r h o w a r e t h ey h ear i n g t h e
cases cu r r e n t l y ?

SENATOR KRISTENSEN: They are hearing them in a panel of t h r ee .
The Supreme Court has not set in division for some time. They
found that to be not a very good experiment in managing caseload
because they were getting inconsistencies between t h e v ar i ou s
divisions, so they went back to sitting en banc and then.

. .

S"NATOR A S HFORD: And the court administrator. . who makes t he
selection on the cases, caseload, whether i t wi l l g o t o t h i s
appellate court or whether it will go to the c our t as . . .

SENATOR KR I STENSEN:
r i gh t n o w ?

SENATOR ASHFORD: Yeah .

SE<;ATOR KRISTENSEN: The court makes that decision but i t i s
screened t h r ou gh t h e c le rk s an d t h r ough the administrator,
himself, but they take a look at those cases and try t o d ec i d e
which o f t h ose a r e e r r or cases and which are doctrinal cases.

SENATOR A SHFORD: So , which, in effect, are error cases meaning
if there is a mistake on the r ecord , w h a t d o you m e a n by e r r or

.SENATOR K R I S TENSEN: Erro r c as e s a r e t h ose cases wher e s o mebody
may complain that my sentence is excessive, and that they didn' t
nave any reason to stop my vehicle, or m a y b e a d i vo r ce case

Under th e b and - ai d ap pr o a c h we h a v e g o t

cases?

8103


